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I. STATEMENT OF THE CASE 

 
In April 2020, Gerald Bryson (Bryson or Charging Party) had an argument with another 

employee who heckled him while Bryson was leading a protest about Amazon’s failure to provide 

workplace COVID-19 protections to employees.  Threatened by a sudden surge of employee 

protected concerted activity at that time, Amazon.com Services LLC (Respondent or Amazon) seized 

upon this argument as an excuse to suspend and then terminate Bryson in violation of Section 8(a)(1) 

of the Act.   

Bryson and his coworkers Christian Smalls and Derrick Palmer were leaders in protesting 

Amazon’s indifference to employees’ health and safety and its failure to take steps to protect them. 

Bryson and his coworkers protested Amazon’s lack of protections for employees, lack of information 

regarding positive cases, and failure to clean the workplace.   To voice their concerns, Bryson, Smalls 

and Palmer engaged in actions to demand that Amazon take steps to provide a safer workplace in the 

face of the deadly virus, including by interrupting a series of managers’ meetings to raise their 

COVID-19 related concerns.   

In response to Bryson and co-workers’ protected, concerted activities, Amazon wasted no 

time in devising and carrying out a scheme to discipline and ultimately get rid of its most outspoken 

employees.  The evidence adduced at trial shows that on March 25, 2020, immediately after Bryson 

and his coworkers first interrupted a managers’ meeting to raise their COVID-19 concerns, Amazon 

identified and began monitoring Bryson and coworkers Smalls and Palmer.  After Amazon 

repeatedly dismissed employees’ pleas, Bryson and his coworkers escalated their protest activities 

by staging a public walk-out on March 30, 2020.  The evidence demonstrates that immediately after 

the March 30th walk-out, Amazon terminated Smalls.  Amazon initiated a smear campaign against 

worker organizers like, Bryson, Smalls and Palmer, seeking to turn employees against them, by 
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trying to paint worker organizers as being “immoral,” “unacceptable” and “not smart” in order to 

discredit the entire protest organizing movement.   Furthermore, at the March 30, 2020, walk-out, 

Byson became the public face of the organizing movement and emerged as a leader as a result of 

Smalls’ termination.   

The evidence further shows during another Covid-related protest on April 6th, Amazon’s 

strategically placed managers and agents outside of its facility and watched surveillance footage of 

the protesters’ every move; Amazon took notes of the identity of the protesters, how many protesters 

were present, what the protesters were saying, what their signs said, and even what they were 

wearing.   On April 6th, 2 2020, during the course of Bryson’s protected protest activities, another 

employee named Dimitra Evans derisively jeered at Bryson as he pleaded for Amazon to close the 

facility for cleaning.  Bryson responded to Evans’s heckling, and an argument ensued as Amazon 

managers closely watched.   

Amazon seized on this argument as a pretext to get rid of Bryson.  Immediately following 

the argument, Amazon’s Human Resources managers sought Evans out and pressured her to file a 

complaint against Bryson.  Respondent then proceeded to concoct a result-oriented, sham 

investigation of the incident—designed to manufacture a purported reason to fire Bryson.  In line 

with its plan to quash the employees’ protest movement and smother any embers of nascent 

employee organizing, on April 10, 2020, Respondent suspended Bryson and disciplined fellow 

employee protester Palmer.  The evidence clearly establishes that Amazon treated Bryson more 

harshly than Evans, and more harshly than other employees that engaged in similar conduct.  The 

record evidence further establishes that Amazon proffered shifting reasons for firing Bryson, 

including first telling Bryson that he was being fired for “bullying”, then later for vulgar and 

harassing language.  At the hearing, Amazon admitted that it did not fire Bryson for using any 

particular words, but rather discharged him because of his “overall conduct” on April 6th and vaguely 
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asserted that Bryson engaged in some unspecified form of “harassment.”  The evidence admitted at 

the trial thus shows that Respondent’s asserted reasons for terminating Bryson are mere pretext and 

that Amazon discharged Bryson because of his constant and very public protests of working 

conditions at JFK8, in violation of Section 8(a)(1) of the Act.     

 
II. PROCEDURAL HISTORY  

 
On June 17, 2020, Gerald Bryson filed an unfair labor practice charge against Amazon in this 

case.  GC Ex. 1(A).  On December 22, 2020, the Regional Director issued a Complaint and Notice 

of Hearing (the Complaint) alleging that on April 6, 2020, Bryson engaged in protected concerted 

activity and Amazon suspended, discharged, and refused to reinstate Bryson because he engaged in 

protected concerted activity.  GC Ex. 1(D).  The Complaint further alleged that Human Resource 

Business Partner Tyler Grabowski was Amazon’s supervisor and an agent within the meaning of 

Sections 2(11) and 2(13) of the Act, respectively.  Id.  The Complaint set the hearing date for March 

29, 2021.  Id.   

On January 5, 2021, Amazon filed an Answer to the Complaint (Answer) denying that it 

suspended, discharged, and refused to reinstate Bryson for engaging in protected concerted activity 

on April 6, 2020.  GC Ex. 1(F).  In its Answer, Amazon further denied Grabowski was a supervisor 

or agent within the meaning of the Act.  Id.  On February 24, 2021, Amazon amended its Answer 

(Amended Answer) by admitting the supervisory and agency status of Grabowski and asserting as 

an affirmative defense that the removal of General Counsel Robb rendered prosecution of the 

Complaint ultra vires.  GC Ex. 1(G).   

Administrative Law Judge Green Administrative Law Judge (ALJ) Green presided over the 

hearing using Zoom videoconference for seventeen days.1  The parties presented witnesses on the 

 
1 The additional days before ALJ Green included March 29, April 12, April 19, April 26, May 3, and December 13, 2021, 
where either the parties had on the record discussions related to subpoena production, or Counsel for the General Counsel 
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merits of the case on May 4-5, May 10-11, May 13-14, May 17, May 24-27, 2021.   

On March 1, 2021, Counsel for the then-Acting General Counsel (CAGC) issued a Subpoena 

Duces Tecum, B-1-1BUGMIX (Subpoena), for documents to be produced on the first day of hearing,  

March 29, 2021.  GC Ex. 2.   

On March 23, 2021, CAGC served Amazon a Notice of Intent to Amend Complaint at the 

hearing to include that Bryson engaged in protected concerted activity on March 25, March 30, and 

April 6, 2020, by protesting with coworkers Amazon’s failure to provide greater COVID-19 safety 

protections to employees.  GC Ex. 1(I). 

On March 24, 2021, ALJ Green issued an order approving the parties’ request to open the 

record on March 29 to trigger the production of subpoenaed documents on a rolling basis and 

postpone the taking of substantive testimony until May 3, 2021.  ALJ Green further found that the 

Complaint properly issued when Peter Robb was General Counsel, and thus, Amazon was subject to 

prosecution by Regional Counsel, including by the use of Subpoena Duces Tecum.   

On the record, on March 29, 2021, ALJ Green granted CAGC’s oral motion to amend the 

Complaint.  Tr. 8, Vol. 1.  On April 6, 2021, Amazon filed its Second Amended Answer admitting 

that Bryson was present with his coworkers on March 25, March 30, and April 6, 2020, but denying 

that Bryson engaged in protected concerted activities on those dates.  GC Ex. 1(J). 

On April 22, 2021, Amazon filed a Motion to Postpone the Hearing for additional time to 

produce subpoenaed documents, and upon the representation that Amazon’s counsel would be 

involved in the objections hearing case in Bessemer, Alabama, Case No. 10-RC-269250.   

On April 24, 2021, ALJ Green denied Respondent’s motion to postpone the hearing and 

ordered that the hearing proceed on May 3, 2021. 

On May 22, 2021, Amazon filed a Motion for Leave to Amend its Second Amended Answer 

 
called Respondent’s Custodians of the Record(s) as witnesses.   
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and its Second Amended Answer (Third Amended Answer).  GC Ex. 1(K).  On May 24, 2021, 

CAGC opposed Amazon’s Motion for Leave to Amend its Second Answer.  GC Ex. 1(L).  On May 

26, 2021, ALJ Green granted Amazon’s Motion for Leave to Amend its Second Answer.  Tr. 1896.  

In its Third Amended Answer, Amazon admitted that Bryson engaged in protected concerted 

activities on March 25, March 30, and April 6, 2020.  GC Ex. 1(K) 

By ordered dated May 19, 2021, ALJ Green ordered for in-camera inspection of five redacted 

Chime messages that Amazon produced in response to Subpoena Paragraph 19 (internal 

communications about Bryson’s protected concerted activities).  GC Ex. 123 at Exhibit 2.  Amazon 

produced the documents for in camera inspection, and on May 20, 2021, the ALJ issued his Order 

requiring Amazon to produce the documents without redactions, while permitting Amazon to 

maintain other redactions by May 21, 2021.  GC Ex. 121 at Exhibit B.   

On June 5, 2021, Amazon filed its Request for Special Permission to Appeal the ALJ’s 

Orders denying Respondent’s Motion for Reconsideration and Requiring Respondent to Unredact 

certain documents, and its Appeal of the ALJ’s Orders.  GC Exs. 120, 121. 

On June 11, 2021, CAGC filed its Opposition to Respondent’s request for Special Permission 

to Appeal and Respondent’s Appeal of the ALJ’s Orders Requiring Respondent to Produce 

Subpoenaed documents.  GC Ex. 123. 

On June 25, 2021, Amazon filed its Reply to CAGC’s Opposition to Respondent’s Request 

for Special Permission to Appeal.  GC Ex. 124. 

On November 18, 2021, the Board denied Amazon’s request for special appeal and ordered 

Amazon to produce the requested documents in accordance with the ALJ’s orders.  GC Ex. 128.  

III. STATEMENT OF THE FACTS 
 

A. Respondent’s Operation  

1. The JFK8 Facility  
 



6  

 Amazon is an online retailer with a Fulfillment Center in Staten Island, New York, known 

as JFK8 (JFK8 or Warehouse).  GC Ex.2 1(F); Tr.3 600.  At JFK8, Amazon employs about 5,000 

workers, also known as “associates.”  Tr.  595-596.  JFK8 operates 24 hours a day, seven days a 

week.  Tr.  596.  The mile long Warehouse is large enough to house fifteen football fields.  Tr. 592, 

1143-1144.  JFK8 is a multi-level facility with four floors.  Tr. 595.  The first and third floors of the 

Warehouse have large cafeterias where most employees take their breaks.  Tr. 628.  The first-floor 

cafeteria is over 200 feet long.  Tr. 629.  The windows in the Warehouse, including in the cafeterias, 

do not open.  Tr. 623, 630.   

 There is a large parking lot outside of the Warehouse.  GC Ex. 51.  The parking lot spans 

the entire length of the building.  Tr. 598-599.  All JFK8 employees park their cars in the lot.  Tr. 

600. 

2. Employees’ Work Duties 
 

 Respondent’s JFK8 employees perform various duties such as receiving, stowing, counting, 

picking, packing, and shipping.  Tr. 595.  The first step in Respondent’s operation is receiving 

inventory which is delivered by truck, which is then distributed to the different floors at JFK8.  Tr. 

594.  The next step is “stowing” or placing a customer order inside a bin after which robots route 

the customer order to Amazon associates throughout the Warehouse.  Tr. 594, 593.  Next, workers 

count the inventory in the customer order, pick the customer’s order out of the bin and place it inside 

a tote.  Tr. 592, 593.  The picker then sends the order to the packing department via a conveyor belt.  

Tr. 593.  The packing department employees pack the customer order in a box, seals the box, and 

sends the order to the shipping department where orders are shipped to customers.  Id.  As a 

 
2 “GC Ex.” Refers to an exhibit admitted into evidence on behalf of Counsel for the General Counsel.  Similarly, “R 
Ex.” As used infra, refers to Respondent’s exhibits, and “CP Ex.” As used infra refers to the Charing Party’s exhibit.   
 
3 “Tr.” refers to the transcript followed by the page(s) number(s) being cited.   
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customer order travels throughout the Warehouse to different departments, multiple employees 

touch the customers’ items, the totes, and the shipping boxes.  Tr. 612.   

 The JFK8 employees’ schedules vary widely.  The employees’ schedules include working 

the front half, back half, and “donut” schedule, among others.  Tr. 843. Employees that work the 

“front half” of the week work on Sunday through Wednesday.  Id.  Employees that work the “back 

half” of the week work on Wednesday through Saturday.  Tr. 989.  The employees that work the 

donut shift work on Monday, Tuesday, Thursday, and Friday.  Tr. 843.  Thus, the majority of JFK8 

employees are present at the Warehouse on Wednesdays when the “front half” and “back half” 

schedules overlap.   

 Full-time employees work 10-hour shifts at the Warehouse.  Tr. 652.  During a given shift, 

employees often work at multiple workstations.  Tr. 626-627.  An employee who is assigned to pick, 

for instance, can be switched to a count station during the shift.  Tr. 626.  During a typical meal 

break on a shift, over two hundred employees gather and form lines around food vendors in 

Respondent’s first and third floor cafeterias. Tr. 628, 630. There are no breaks between the 

changeover of shifts.  Tr. 632.  As soon as the day shift ends, the night shift begins its shift.  Id.  

Day shift and night shift employees share the same workstations.  Id.  In fact, employees typically 

wait at workstations to take over the station at the end of the shift.  Id.   

 Despite the size of the Warehouse, employees work in close physical proximity to each 

other.  Tr. 614.  For example, when inventory is received off trucks, there are multiple employees 

working shoulder-to-shoulder as they grab boxes and place the boxes on pallets.  Tr. 615.  Packers 

that pack multiple items in a box work in a department named “AFE”.  Tr. 895.  AFE packers also 

work in stations that are right next to each other, shoulder-to-shoulder.  Tr. 616.  Likewise, 

employees in the shipping department stand closely together in groups of four or five as they load 

items onto pallets and onto trucks for delivery to customers.  Tr. 617.  There are other occasions 
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that employees gather in large groups during their shifts.  During the course of a shift, Respondent 

holds “stand up” or staff meetings in each department twice per shift.  Tr. 619.  The “stand-up” 

meetings are held at the beginning of the shift and after lunch time.  Id.   Approximately 100 

employees gather in close proximity for these meetings, where Amazon managers announce the 

top-rated pickers, counters, and stowers and discuss any underperformance or errors.  Tr. 618-620.   

B. Bryson’s Employment with Amazon  
 

 Bryson was hired by Respondent in October 2018, just after JFK8 first opened its doors in 

September 2018.  Tr. 986, 1923.  Bryson initially worked as a counter in the “PCF” or Pick Count 

Floor department from October 2018 until about March 2020. Tr. 987, 992-993. Bryson worked in 

the PCF department with Christian Smalls and Derrick Palmer.  Tr. 634, 991-992.   When Bryson first 

started working at Amazon, Palmer cross-trained Bryson on different stations, and  Bryson and Palmer 

became friends.  Tr. 991, 598.   

 In approximately March 2020, Bryson began working in outbound ship dock.  Tr. 988.  

Bryson worked the “back half” day shift from 7:15 a.m. to 5:45 p.m. in outbound ship dock until his 

suspension and termination in April 2020.  Tr. 989.  Bryson’s duties as an outbound ship dock worker 

involved unloading totes from the “de-stacker” machine and placing the totes in an area where the 

totes were accessible to other workers for their use.  Tr. 987-988.  Bryson’s supervisor was Chris 

Perez, “OB Sr. Ops Days” or an outbound ship dock supervisor.  Tr. 988-989, 445; see also, GC Ex. 

7.   

 Because of the COVID-19 pandemic and Amazon’s failure and refusal to take precautions 

to protect employees, Bryson testified that he was scared to go to work.  Tr. 990.  Consequently, 

Bryson took “UPT” or unpaid time off between March 28th and his termination (April 17, 2020) to 

protect himself, his young son, and two grandsons who lived with him. Tr. 989-990,1002.   

   Before the pandemic struck and Bryson began organizing with his corkers to improve 
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Amazon’s health and safety practices, as described below, Bryson had an unblemished employment 

record.  Throughout roughly one and a half years of full-time employment at JFK8,  Bryson had never 

been disciplined.  Tr. 990.   

C. Bryson and His Coworkers Grew Concerned about the Lack of Protection 
Amazon Offered Employees Against COVID-19 

 
 In March 2020, most employees, including Gerald Bryson and Derrick Palmer, did not 

initially know much about the spread of coronavirus in New York City.  What Bryson, Palmer and 

other employees did know was that the virus was spreading extremely fast and people were dying.  

Tr. 609, 611, 1002.  Palmer testified that news reports he had seen at that time advised that COVID-

19 could be spread (among other ways) on cardboard and plastics—the very materials that employees 

at Amazon constantly handle at work.  Tr. 610, 611.  Palmer testified that throughout Amazon’s 

operational process, employees in every department touch the cardboard boxes and totes throughout 

their shifts.  Tr. 611-612.  Nevertheless, Amazon did not provide employees at JFK8 with face masks 

or gloves in March 2020, despite the outbreak of the pandemic.  Employees like Palmer were 

extremely anxious about being in a windowless Warehouse working with 5,000 employees, having 

no masks or gloves while also congregating in large groups during breaktime and “stand up” 

meetings.  Tr. 612.  Employees were gravely concerned for their safety, as well as that of their 

families.  Tr. 644-645, 846, 1002.  Many employees lived with family members whom they feared 

were especially susceptible to severe illness from the virus and felt a strong obligation to protect 

their vulnerable loved ones. Id.  Bryson in particular feared catching the virus at work and bringing 

it home to his young son and grandsons, who lived with him.  Tr. 1002.   

 In early March 2020, employees’ COVID-19 concerns multiplied daily.  At that time, 

Amazon began sending text messages to alert employees of known positive cases at JFK8.  Tr. 851.  

Amazon, however, provided employees with only a bare minimum amount of information 
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concerning the positive cases.  Employee Mandi Velasco testified that she received several text 

messages from Amazon stating that there was a positive COVID case detected at JFK8 and the date 

the case was reported.  Tr. 851.  However, Velasco and Palmer’s mutually corroborative testimony 

establishes that Amazon did not tell employees what shift the infected person worked on or what 

department or floor the person worked on.  Tr. 851, 641-642. Employees received these frightening, 

yet cryptically vague messages every other day.  Tr. 851.  Still, despite the swelling COVID case 

numbers, employees observed that Amazon neither closed off nor did it clean any areas of JFK8.  Tr. 

642.   

 As COVID cases at JFK8 continued to rise, Amazon provided even less information to 

employees.  It removed from its text message notifications the running total of positive cases at JFK8.  

Tr. 852.  Employees were forced to speculate amongst themselves about who had COVID and where 

the positive cases were in the building.  Tr. 852.   

 By late March, most businesses in New York City were closed because of the rise in 

COVID cases throughout the city, but JFK8 remained open.  Tr.613   Amazon employees were 

deemed “essential workers.”  Id.  However, Amazon did not treat its workers as essential.  At no 

time during March 2020 did Amazon provide its employees with face masks or other personal 

protective equipment such as gloves, face shields, or eye coverings.  Tr. 620-622.    Amazon did not 

even offer employees hand sanitizer in March 2020 and did not provide employees with disinfecting 

surface wipes to sanitize their workstations.  Tr. 625-626.  Amazon did not implement a social 

distancing policy in the cafeterias requiring employees to remain physically apart from one another, 

even though hundreds of employees gathered in the cafeterias during their breaktimes.  Tr. 628, 630.  

Amazon made no significant changes for cleaning JFK8 in March 2020, nor did it perform any deep 

cleaning of the facility.  Tr. 631-632.  Employees observed that the equipment they used was not 

being cleaned between shifts.  Tr. 632-633.  Furthermore, in March 2020, Amazon did not conduct 



11  

health screenings of its employees, nor did it ask employees about whether they had been in contact 

with someone who tested positive for COVID.  Tr. 633.   

 Given these conditions, Amazon employees were downright terrified just to come to work.  

Fearful that they would contract COVID and infect their loved ones, employees began talking 

amongst themselves about their unsafe working conditions and questioned whether they should be 

at work at all, since Amazon did not appear to be doing much to protect them.  Tr. 633-634.  As 

Palmer testified, “inside those Amazon doors where I was working, it was almost as if [COVID] 

didn’t exist.”  Tr. 644.   

D. Amazon Blithely Hosted a Carnival While COVID-19 Ravaged New York City 
 
 On about March 15, 2020—in the midst of a deadly pandemic—Amazon held a “carnival” 

event for employees at JFK8.  Tr. 993, 637.  Amazon scheduled the carnival for a time when the 

maximum number of employees would attend between the day and night shift change.  Tr. 636.  

Amazon safety personnel blew horns and encouraged employees coming in and out of JFK8 to join 

the festivities.  Id.   

 Bryson, Palmer, and Smalls walked through the carnival area.  Tr. 637, 638-639, 993.  They 

were shocked that Amazon would conduct a “carnival” while a lethal virus was spreading through 

the city.  Palmer likened the event to one “big party.”  Tr. 636.  To Bryson, the carnival signaled that  

it was business as usual at Amazon, regardless of the pandemic.  Tr. 995. 

 Amazon set up the carnival area so that employees were forced to walk through the carnival 

area as they entered and exited JFK8; they could not miss it.  Tr. 636.  There were about 100 

employees crammed inside a room only the size of a large bedroom.  Tr. 637.  Amazon hired a DJ 

and food vendors serving popcorn. Tr. 635-636, 995.  There were stations where employees could 

sign up to become members of employee community groups called “affinity groups,” and Amazon 

organized a raffle and games such as bingo, in which employees could win valuable consumer goods 
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as prizes to take home. Tr. 635-36; 993-94.   

E. Bryson and His Coworkers Decided to Join Together to Demand Safer Working 
Conditions 

Appalled by Amazon’s disregard for employee safety, Bryson testified that it was at the 

carnival that he, Palmer, and Smalls decided that they would begin to protest Amazon’s conduct.  

Bryson, Palmer, and Smalls decided to sit in the lunchroom while they were “off the clock” and let 

Amazon management know about that they had concerns about the spread of COVID in the 

Warehouse.  Tr. 995-996.  Bryson further testified that it was also at the carnival that he, Palmer, 

and Smalls decided that if they did not get a response from Amazon, they would go directly to 

managers in the management office at JFK8 to ask how Amazon intended to keep employees safe.  Id.   

 Palmer testified that he discussed with Bryson and Smalls addressing COVID workplace 

safety with coworkers and Amazon management.  Tr. 645.  Palmer testified that he, Bryson, and 

Smalls decided that on March 25th, 2020, they would come to JFK8 at the start of their shift and talk 

to employees about their COVID concerns, ask employees whether they had heard about any positive 

COVID cases, and invite employees to address their concerns with Amazon managers.  Tr.  645.   

 The day before Bryson and his co-workers’ planned to interrupt the managers’ meeting, their 

concerns came to a head.  On March 24, 2020, Palmer learned from Christian Smalls that there was 

yet another positive case at JFK8 and that Respondent only planned to notify employees by having 

managers go around and tell employees about the positive case.  Tr. 639.  Palmer knew this meant 

that Amazon would likely not tell most employees about this latest positive case at all, given that 

there were thousands of workers employed at the facility. Id. 

F. Bryson and His Coworkers Brought Their Health and Safety COVID-19 
Concerns Directly to Amazon Management During Manager Meetings 
 

 On March 25, 2020, Bryson, Palmer and Smalls came to JFK8 and began speaking to 

employees about their COVID concerns.  Palmer and Bryson each spoke to at least fifty employees. 
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Tr. 646.  Bryson, Palmer, and Smalls spoke to employees in the lunchroom.  Tr. 996.  Palmer asked 

employees if they knew about the most recent positive case found at JFK8 and invited employees to 

join him, Bryson and Smalls in raising their concerns at managers’ meeting.  Tr. 645.  Bryson, 

meanwhile, spoke with Amazon employees about the fact that they lacked basic protections against 

the virus.  Tr. 998.     

 After spending about one hour organizing their coworkers to collectively address their shared 

workplace safety concerns to management, Bryson, Smalls, Palmer led a group of approximately 

fifteen employees into the general manager’s office at JFK8.  Tr. 997-999, 647.  All of the employees 

in this group were off duty at the time.  Tr. 647, 999.  General Manager Sai Kotha, and Human 

Resource (HR) Manager Christine Hernandez were among the managers that were present.  Tr. 648, 

999-1000, 486.  Smalls spoke first,  telling the managers that employees were working without 

proper protection including masks.  Tr. 648, 1000-1001.  Smalls further stated that JFK8 needed to 

be shut down for cleaning until Amazon figured out how to keep everyone safe.  Tr. 648.  Bryson 

testified that a displeased and angry Hernandez told employees that they had “a lot of nerve” stepping 

into the office.  Tr. 1001.  General Manager Kotha tried to assuage the employees by saying that 

Amazon was doing everything possible to keep them safe.  Tr. 649.  Smalls responded that Amazon’s 

efforts were not good enough and that he disagreed that they were doing everything that they could.  

Id.  Palmer then spoke up and said that the virus was deadly and that it could be passed onto their 

families.  Id.   

 Bryson spoke next and directed his comments toward General Manager Kotha. Looking 

directly at Kotha, Bryson asked, “do you realize that people are dying out here, and we don’t know 

how or why?”   Tr. 1002.  He pleaded to Kotha that he did not want to bring the virus home to his 

family, particularly his two young grandsons and his son with whom Bryson lived.  Both Bryson and 

Palmer recalled that Kotha responded directly to Bryson and addressed him by name, saying, ”Yes, 
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Gerald I am aware,” before dismissively stating, “I’ll get back to you this afternoon.”  Tr. 650, 1002.  

Bryson and Palmer’s testimony in this regard stands unrebutted, and the record establishes that 

Bryson and Smalls were the only two employees that Kotha or Hernandez addressed by name.  Tr. 

650.   

 Other employees attempted to speak up during this meeting.  Tr. 651.  However, in an attempt 

to stop them from speaking, Hernandez told employees that they can’t speak at one time.  Tr. 651.  

Kotha’s response to each employee who raised concerns was that Amazon would get back to them 

in the afternoon.  Tr. 1002.  Kotha further stated that the managers would speak with Amazon’s 

regional managers and see what Amazon was going to do.  Tr. 652.   There was no further discussion 

between the employees and Amazon managers.  The meeting lasted about five minutes.  Tr. 1000.  

At no point during this discussion did Respondent’s managers tell employees to maintain six feet of 

social distancing.  Tr. 651-652, 1002, 765-766.     

 The employees left the managers meeting and went to the cafeteria to wait for Amazon to 

reply to their concerns—as General Manager Kotha had promised.  Tr. 652.  Byson waited in the 

cafeteria for a short period of time before leaving.  Tr. 1002-1003.  Smalls and Palmer waited in the 

cafeteria for ten hours before an unidentified senior operations manager eventually came and spoke 

with Smalls.  Tr. 652-653.  Despite the seriousness of the employees’ concerns, this unnamed senior 

operations manager replied only that Amazon was doing everything that could be done and that the 

regional managers decided that shutting down the building for cleaning was not an option, without 

explaining why.  Id.       

 Dissatisfied with Amazon’s response, Smalls and Palmer decided to continue bringing 

employee health and safety concerns directly to Amazon management in the main office at JFK8.  

On March 26 and 27, 2020, Smalls and Palmer entered the general manager’s office again with 

different groups of employees to raise their COVID-19 concerns.  Tr. 653-657.  Bryson was not 
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among the group of employees that entered the managers’ office on March 26th and March 27th.  Tr. 

1003, 654, 655. On both dates, employees addressed their concerns with different sets of managers, 

but the response they received was the same.  The manager  merely tried to placate the employees 

by telling only that Amazon was doing everything it could and that they would discuss employees’ 

concerns with regional managers again.  Tr. 654.  Respondent did not, on either of these occasions, 

tell the employees that they needed to maintain six feet of social distancing.  Tr. 655, 656, 766.   

 Amazon’s failure to meaningfully address the employees’ COVID concerns made it clear to 

employees that Amazon was not going to provide the appropriate health and safety protections 

without a fight.  

G. Bryson and His Coworkers Escalated their Protected Concerted Activities and 
Planned a Public Walk-Out  

 
 After bringing their concerns directly to managers during managers’ meetings on March 25, 

26, and March 27, 2020, and seeing their requests for COVID safety precautions go unmet, 

employees began feeling disrespected.  Tr. 661. Bryson, Palmer, and Smalls concluded that in order 

to move Amazon to make meaningful changes to the working conditions at JFK8, employees would 

need to take their protected concerted activities “to the next level” by staging a public protest. Id.  

 The three employee leaders thus organized a larger-scale public protest scheduled to take 

place on March 30, 2020, to demand proper protective equipment and shutting down JFK8 for 

cleaning, as Amazon had done with its facility in Queens.  Tr. 661-662, 1006, 1059.  Palmer testified 

that he helped organize the March 30 protest primarily by communicating with his coworkers about 

it via the Instagram social media platform.  Tr. 662-663.  Palmer also invited various media outlets 

to cover the protest. Tr. 688.  Bryson helped organize the March 30 protest by calling employees by 

phone and speaking with them in person at the Warehouse, encouraging them to join the walk-out.  

Tr. 663, 1006. 
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H. Amazon Monitored Employees’ Protest Activities and Developed a Strategy to 
Undermine Worker Organizing  

 
 Although none of the March 30th walk-out organizers notified Amazon about the protest, the 

evidence establishes that Amazon was well aware of it before the event began.  Tr. 663.  Amazon 

meticulously identified the employees who had interrupted the managers’ meetings and scoured 

media publications and social media to uncover employees’ plan to stage a walk-out on March 30, 

2020.  

 Respondent’s identification of employees began almost immediately following the March 

25, managers’ meeting with the help of Amazon’s Loss Prevention department.  Generally speaking, 

Loss Prevention’s role at Amazon is to ensure that employees do not steal by monitoring cameras.  

Tr. 608.  Loss Prevention’s role in investigating employee misconduct involves evaluating risks of 

harm to other employees, Amazon’s property and products.  Tr. 1447-1448; see also, Tr. 1192-1193.  

However, after JFK8 employees began protesting for better working conditions in March 2020, 

Amazon directed Loss Prevention officials to spy on employees and  track their protests and 

organizing activities.  Regional Loss Prevention Manager Geoff Gilbert-Differ claimed that he was 

assigned to work at JFK8 sometime around March 15, 2020.  Tr. 1303.  Shortly thereafter, 

Respondent began identifying employees raising COVID-19 complaints on their surveillance 

cameras.  Gilbert-Differ offered no logical explanation as to what the Loss Prevention department’s 

role was in addressing the COVID-19 concerns raised by these employees.  Tr. 1410, 1314-1315.  

Although none of the employees that who engaged in protected concerted activities were known to 

have come into contact with COVID-19 as of March 25, 2020, Gilbert-Differ confoundingly 

explained that his role at JFK8 involved contact tracing and having discussions with employees 

around CDC guidelines and Amazon’s contact tracing methods. 

 HR Manager Christine Hernandez testified that after employees interrupted the managers’ 
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meeting on March 25th Amazon looked at its surveillance cameras and used a photo tool system with 

employees’ pictures to identify each of them.  Tr. 1975.  In an email sent on March 25, 2020, just 

hours after employees entered the managers’ office, Loss Prevention Specialist Steffen Steudte 

circulated Smalls, Palmer, and Bryson’s names and their respective log-in information to General 

Manager Kotha, Hernandez, Gilbert-Differ, “WHS” 4 Manager Meghan Fitzgerald, Regional Public 

Relations Representative5 Rachel Lighty and two separate list serves.  GC Ex. 71; Tr.455.  The two 

list serves included the entire Loss Prevention team and all of Amazon’s HR Business Partners.  Tr.  

1314.  Gilbert-Differ applauded Steudte’s ability to so quickly identify the employees that interrupted 

the manager’s meeting and responded to Steudte’s e-mail by saying, “Great work Steffen.”  GC Ex. 

71.     

 Kotha, Hernandez, Human Resources Business Partner Pooja Desai, and Senior Operations 

Manager Zach Marc, moreover, all took notes on the COVID-19 health and safety concerns that 

employees raised at the managers’ meetings on March 25, 26, and 27, 2020.  The employees’ 

complaints were memorialized in a document entitled “Main Office Gathering Notes.”  CP Ex. 15.6   

The Main Office Gathering Notes show that Amazon flagged Bryson’s complaints and apparently 

assessed a level of risk that Bryson posed to its business.7  Concerning Bryson’s complaints, General 

 
4  “WHS” appears to mean Workplace Health and Safety.  Tr. 764; see also GC Ex. 7. 
 
5 In Amazon’s “run of show” document related to the March 30th Walk-out, Lighty is identified as working for Regional 
Public Relations.  GC Ex. 129(c).  
 
6 Respondent never produced this document in response to General Counsel’s Subpoena although Paragraph 19 of the 
Subpoena B-1-1BUGMIX requests documents related to Bryson’s discussions with employees or Respondent’s 
supervisors regarding COVID-19 safety precautions including internal notes.  GC Ex. 2.  Instead, the Main Office 
Gathering Notes became known to the General Counsel and the Charging Party after this document became public in a 
separate legal matter.  Respondent admitted that this document had not been produced in the instant case.  Tr. 2057.  See 
discussion infra in Section V., C., 4. 
 
7 Amazon’s failure to produce this document prevented Counsel for the General Counsel from asking questions about the 
color-coded ranking system utilized in the Main Office Gathering Notes.  However, Charging Party Counsel asserts that 
coding system is a manner in which Amazon assesses the level of risk an employee’s complaint poses to Amazon’s 
business.  Tr. 2056. 
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Manager Kotha’s notes state,  

“group sentiment is that the site knew about this information[sic] is delaying sharing 
updates.  They believe the AA8 is a picker and every item picked must be 
contaminated; therefore the entire site is at risk of carrying COVID.  Finally, they 
believe the building has a responsibility to shut down and consider the impact on its 
employees and families.” CP Ex. 15.   
 

 Kotha’s “closing sentiment” of Bryson’s remarks is ranked as a “Yellow.”  Id.  Regarding 

the statements made by Palmer, Kotha indicates,  

“Derrick was concerned that JFK8 is not following CDC guidelines.  He claims “we” 
called the CDC, and confirmed JFK8 doesn’t meet the standards.  He asked if people 
had kids, and know what it feels like to want to keep your family safe.  Overall, 
Derrik[sic] felt the site needs to be shut down and cleaned.”  Id.   

 
 Kotha’s “closing sentiment” of Palmer’s remarks is ranked as a “Red” threat level.   

 Amazon sent the names of the employees who raised their COVID concerns to managers in 

the JFK8 main office to company officials based outside of JFK8.  On March 25, 2020,  the list of 

the employees’ names was discussed in a Chime9 communication between Employee Relations 

Principal10 Milly Gutierrez to Employee Relations Manager NACF11 Lisa Strobridge and Elliott 

Jones.12  GC Ex. 69.  Strobridge was also monitoring employees’ comments to various media outlets.  

Id.  In her Chime exchange with Gutierrez regarding a JFK8 employee who was quoted by CNN, 

Strobridge disdainfully wrote, “mother. eff.” and “how in the hell does she know no ones[sic] 

washing their hands…that is such bullshit.”  Id.   

 Amazon further began holding a series of management meetings where it strategized its 

 
8 AA means “Amazon Associate.”  See generally, Tr. 1576 (describing Bryson and Evans as “AAs”) 
 
9 A Chime is a communication tool used by Amazon officials that has a chat, video call, and file sharing function.  Tr. 
115-116. 
 
10 Tr. 1981. 
 
11 Ms. Strobridge’s title appears at the signature line in an email dated March 30, 2020.  GC Ex. 129(c).  Other record 
evidence shows that “NACF” means North American Customer Fulfillment, suggesting Strobridge’s oversight over 
facilities throughout North America.  Tr. 1852.   
 
12 The record is silent as to Mr. Jones’s title.   
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response to worker organizing.  A Chime chat dated March 27, 2020, between HR Manager 

Hernandez and HR Business Partner Desai shows that Amazon endeavored to track and take action 

against employees who engaged in protest activity.  On March 27, 2020, Desai asked Hernandez, 

“are we still tracking the list of protest assocaites[sic]?”  CP Ex. 16.  Hernandez responded in 

pertinent part, “from today? I don’t have that list,” illustrating that Amazon kept ongoing, daily lists 

of the employees who were protesting.  Id.     

 Amazon outlined its concerted response to employee protest activity in its “Run of the Show” 

notes.  GC Ex. 129(a).  The “Run of Show” notes establish that Amazon developed an even more 

robust response to worker organizing after it monitored employees’ social media and learned that its 

employees planned a walk-out scheduled for March 30, 2020.  In this regard, the Run of Show notes 

state in pertinent part:  

On 3/28/2020, JFK8 leadership receive information regarding an associate walk out 
planned for Monday 3/30/2020 at 11:00 a.m.  Social media posts indicate associates 
will walk out in protest of the site remaining open.  Associates continue to express a 
desire for JFK8 to close and complete a deep clean and sanitize.  There is also a 
growing concern from associates around the number of positive COVID-19 cases and 
their perception Amazon is not notifying them in a timely manner.”  GC Ex. 129(c) 
(emphasis added).   
 

 In preparation for the employees’ walk-out, Amazon scheduled a “pre-protest meeting on 

3/29/20 to review all relevant information” and planned to “reconvene on 3/30/20 at 9:00 a.m. and 

then again at 11:45 a.m.”  Id.  On the day of the walk-out, Employee Relations representatives were 

expected to “provide updates to senior leaders every 30 minutes via the established Chime room.”  

Id.   As part of its new and more targeted strategy, Amazon created “immediate next steps” and a 

“Risk Mitigation Strategy” that would be implemented following the March 30th walk-out.  Id.      

I. Bryson and His Coworkers Staged a Walk-Out on March 30 and Amazon 
Immediately Fired Christian Smalls in Response Under False, Premeditated 
Pretenses 

 
 At the end of its pre-protest meeting on March 29 and anticipating that Smalls would 
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participate in the March 30th walk-out, Amazon concocted a plan to fire Smalls, who along with 

Bryson and Palmer, was leading the employee protest activity at JFK8.  The day before, on March 

28, 2020, Senior Operations Manager Zachary Marc told Smalls that Amazon was placing him under 

quarantine and that he should refrain from coming to JFK8.  Tr. 643.  At that time, Amazon already 

knew that the group of employee protesters Smalls was leading was planning a public demonstration 

on March 30.  GC Ex. 129(c).  Almost as soon as it placed Smalls under quarantine, Amazon began 

plotting his termination.  The evidence shows that no later than March 29, HR Manager Hernandez 

and HR Business Partner Desai exchanged messages discussing Amazon’s pre-meditated plan to 

discharge Smalls for violating the quarantine before it had evidence that he did.  In a Chime dated 

March 29, Desai warned Hernandez that retaliating against Smalls would “look bad” and that 

Amazon should not “approach Smalls with a term mentality,” clearly referring to Smalls’ planned 

termination.  CP Ex. 16 (Desai wrote, “are we sureeeeeee[sic] thats[sic] not going to[sic] perceived 

and considered retaliation?” and Hernandez confirmed, “I think it will be perceived as such”).  Desai 

suggested that Amazon instead have a seek-to-understand meeting or “stu” with Smalls before 

moving to fire him. Id. (Desai wrote, “But it should be a stu”).   

 On March 30, as Amazon was preparing to execute its strategy to get rid of Smalls, Desai 

continued to raise red flags.  She questioned Amazon’s purported basis for the discharge by 

wondering aloud whether Amazon had appropriately notified Smalls about what he could and could 

not do while he was under the quarantine directive.  Desai asked Hernandez, “Wait did someone talk 

to smalls saying hey parking lot counts as amazon property[?]” CP Ex. 16.  Desai later confirmed 

that Amazon was going forward with Smalls’ discharge, despite her valid concerns. She wrote, “legit 

bradley/payal13 working on term verbiage.” Id.  Desai laid out for Hernandez the reasons why 

 
13 The record establishes that “Bradley” is Bradley Campbell.  The record further establishes that “Payal” is Human 
Resource Business Partner Payal Desai.  GC Ex. 7.   
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Smalls’ termination was wrong and would be perceived as retaliation.  Id.  Desai wrote: 

      “Christine…I know I don’t need to tell you. But come on. 
1) Not being in the building=suspending badge. Which to most would mean not past 

lenels. 
2) They were social distancing as requested. 
3) It was a peaceful protest. His right to organize is protected 
4) There were no unsolicited group gatherings. They were all off the clock waiting to 

speak to the GM as per open door policy. And waited patiently. 
5) This is going to[sic] be perceived as retaliation. They want it to happen NNOW and 

are coming up with a back up plan for in case they come back for the next break.”   Id.  
  

 Amazon, nevertheless, disregarded Desai’s concerns about the propriety of terminating 

Smalls and pushed forward with his discharge on March 30 when Smalls participated in a public 

employee protest intended to pressure Amazon to improve its COVID safety practices. 

 On March 30, 2020, employee protesters arrived in the JFK8 parking lot at around 11:00 a.m.  

Tr. 666, 1007.  Amazon had New York City Police Department patrolling the facility.  Tr. 1084; GC 

Ex. 129(c).  Amazon posted at least two security officers outside of JFK8, which was not typical, as 

Amazon usually stationed its security officers inside the facility.  Tr. 664.  There was a large media 

presence at the bus stop immediately outside of Amazon’s property during the protest. Tr. 671, 1009.  

The employee expressed demands to improve their working conditions in light of the pandemic, 

including that Amazon provide employees with masks, gloves, and that Amazon close JFK8 for deep 

cleaning and pay employees while the Warehouse was being cleaned.  Tr. 1007.  During the protest, 

Smalls, Palmer, and Bryson carried and exchanged signs that read things like, “Treat your workers 

like you do your customers,” “and hey, Alexa, please shut down JFK8.”  Tr. 668, 669.  A photograph 

taken by Human Resource Business Partner Tyler Grabowski and provided to Human Resource 

Manager Hernandez during the protest shows Smalls holding a sign that reads, “Our health is Just as 

Essential.” GC. Ex. 65.  Smalls and Palmer used megaphones to voice their concerns and press their 

points, asking Amazon how many COVID positive cases there were in the facility and declaring that 

Amazon did not care about worker safety.  Tr. 667.   
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 Bryson did not use a bullhorn on March 30.  Tr. 671, 1008.   Byson’s main role during the 

March 30th protest was to speak to the media.  Tr. 671-72.  Bryson was pictured and quoted in various 

publications and appeared on the broadcasts of numerous media outlets covering the protest. Tr. 672, 

1009-1010.   

 A total of about fifty protesters participated over the course of the two-hour walk-out.  Tr. 

1006. However, a much smaller group of about fifteen employees remained throughout the entire 

protest until it ended around 1:00 p.m.  Tr. 665, 670.  Among the fifteen employees that remained 

throughout the protest were Christian Smalls, Gerald Bryson, Jordan Flowers, and  Mandi Velasco.  

Tr. 665, 1007.   

 At the end of the March 30th walk-out, Amazon carried out its calculated plan to terminate 

Smalls.  Palmer testified that as soon as the protest was over at around 1:00 p.m., he and Smalls 

crossed the street onto the public sidewalk.  Tr. 669-670.  Palmer testified that he saw Senior 

Operations Manager Zachery Marc walk extremely fast in their direction and stand at the gate on 

Amazon’s property.  Tr. 669-670.  Using a bullhorn, Marc announced that Christian Smalls had 

violated a quarantine and social distancing policies.  Id.  Palmer testified that later in the day, Smalls 

called Palmer and confirmed that Amazon had fired him.  Tr.  672.  

 The premeditated nature of Smalls’ discharge, despite warnings from an Amazon HR official 

that there were inadequate grounds to support his termination, show that Amazon seized upon 

Smalls’ participation in the March 30 protest as a pretense establishing an excuse to fire him and rid 

the workplace of a strident employee organizer.  Amazon’s plan to terminate Smalls was only the 

start of its larger scheme to undermine and thwart the growing employee protest movement by 

discrediting, disciplining and firing its other leaders, including Gerald Bryson.   

 On April 2, 2020, media outlets reported on leaked, internal notes from a meeting among 

Amazon’s top-level management during which Amazon’s General Counsel David Zepolsky 
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scornfully disparaged Smalls calling him an “organizer” who was “not smart or articulate.” CP Ex. 

3.  Zepolsky stated that there was “general agreement” among the attendees of this meeting to devise 

a Public Relations plan to portray Smalls as “the face of the entire/organizing movement” and argue 

that his protest activity was “immoral, unacceptable and arguably illegal.”  Id.  According to the 

leaked notes, Amazon discussed using “Smalls to discredit the wider labor movement at Amazon.”  

Id.   

 Beginning with Smalls’ termination on March 30, 2020, Respondent set in motion its scheme 

to thwart employee protests at JFK8 and retaliate against the leaders of the burgeoning organizing 

movement.  Respondent was steadfastly determined to terminate Smalls and was doubtless looking 

for additional opportunities it could seize upon to deem other leaders, like Bryson and Palmer, 

“immoral” and “unacceptable.” 

J. After Smalls’ Termination, Amazon Directed its Attention Toward Bryson as He 
Became a Leader and the Public Face of the Protest Campaign 

 
 With Smalls terminated, Respondent put its “Risk Mitigation Strategy” into high gear and 

began zeroing in on Bryson.  “The JFK8 cross-functional working group consit[ing] of Ops, HR, 

ER, LP, Safety, PR, PP, IOC, GIP and Legal14” began communicating daily about employees’ protest 

activities in anticipation of and following the March 30 protest.  GC Ex. 129(c).  These groups shared 

information about protest activity “via established Chime groups . . . . in real time.”  Id.  Human 

Resources and JFK8 Site Operations managers monitored employee comments while the Global 

Intelligence Program or “GIP”15 continually monitored employees’ social media activity.  Id.   

 The widespread media coverage of Bryson during the March 30 protest made it effortless for 

 
14 Some of these acronyms are defined in the Run of the Show notes as follows:  Ops means Regional Ops; HR means 
Regional HR, PR means Regional PR, and PP means Public Policy.  GC Ex. 129 (c).   
 
15 GIP is a group of intelligence analyst that inform Amazon’s high-level officials on labor organizing threat to the 
company.  CP Exs. 20, 21.   
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Amazon to closely monitor him.  Bryson was the most easily recognizable protester, as he wore a 

hot pink “do-rag” on his head, along with pink sneakers.  Photographs of Bryson from March 30th 

appeared in the various news articles in which he was quoted, including articles published in the 

Associated Press, Washington Post, Vice News, Buzzfeed News and Now This News.  See e.g., GC 

Exs. 57, 61, 58, 59, 54, respectively; See also, GC Ex. 56, 60.  Bryson was also interviewed on 

camera by Spectrum News NY1 and shared employees’ concerted COVID-related concerns.  GC Ex 

55(a), 55(b).  By email dated March 31, 2020, Regional Loss Prevention Manager Gilbert-Differ 

sent pictures of protesters, including Gerald Bryson and Derrick Palmer, to HR Manager Hernandez 

and Senior Regional HR Manager Bradley Campbell.  GC Ex. 70.     

  Bryson testified that after the March 30th walk-out, he augmented his leadership role in the 

protest movement after Amazon fired Smalls.  After he had been fired Smalls was from entering 

Amazon’s property, so Bryson understood that he needed to help fill in for Smalls and take a more 

central role when expressing employees’ concerns during protest activities.  Tr. 1023, 1025.  Thus, 

Bryson became the face of protest activities at JFK8, placing him squarely in Amazon’s retaliatory 

crosshairs.  See e.g., GC Exs. 57, 61, 58, 59, 54, 56, 60. 

K. Bryson Led Employees During Another Protest on April 6, While Amazon 
Monitored the Protesters’ Every Move and Their Social Media Accounts 

 
  Employees planned their next protest for April 6, 2020.  The purpose of the April 6th protest 

was to continue to raise employees’ COVID-19 related safety concerns and object to Amazon 

retaliatory discharge of Smalls.  Tr. 686-687.  Palmer publicized the protest on social media using 

Instagram and also invited traditional media outlets to the April 6th event, but few news outlets 

attended.  Tr. 687, 688.   

 In accordance with its “Risk Mitigation Strategy” Amazon was prepared for the employees’ 

arrival at JFK8 on April 6.   Senior Regional HR Manager Bradley Campbell testified that Amazon 
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knew there would be a protest on April 6, 2020 but claimed he could not recall how he learned about 

it.  Tr. 1841.  Similarly, HR Manager Hernandez admitted that before the protest occurred, she knew 

that it was going to happen.  Tr. 1925.  In an attempt to cover up that Amazon routinely searched 

employees’ social media accounts, Hernandez testified that she could not recall how she learned about 

the protest before it happened. Id. The evidence, however, establishes that Amazon actively searched 

and reviewed employee social media posts, as Amazon’s “Run of the Show” notes clearly state that 

“GIP will monitor social media activity.”  Hernandez similarly feigned ignorance about what time or 

how she became aware of protesters arriving onsite at JFK8 on April 6th.  Tr. 1978-1979. 

 Similar to the March 30th Walk-Out, Respondent strategically placed managers in front of the 

Warehouse on April 6.  At the time that employee protesters arrived, two security officers and one 

safety employee were already stationed outside of JFK8.  Tr. 861, 862.  Notably, Amazon also 

stationed an operations manager outside of the Warehouse to observe the protest in the parking lot.  

Tr. 864.  Before the employees’ protests in March and April 2020, Amazon had never posted safety, 

security, or operations managers outside of the warehouse.  Tr. 896, 899.   

 During the protest, Hernandez huddled in the general manager’s conference room with the 

General Manager Kotha and Regional Loss Prevention Manager Gilbert-Differ.  Utilizing Amazon’s 

system of surveillance cameras, these managers observed the employees’ protest activities on April 6 

in real time.  Tr. 1925-1926, 1965-1966.  Contrary to Hernandez’s admission that Gilbert-Differ was 

with her in the general manager’s office observing the protest live, Gilbert-Differ testified, 

unconvincingly, that he “did not know” if he reviewed the surveillance video with Hernandez.  Tr. 

1338.  Nonetheless, Hernandez took meticulous notes detailing everything that she saw on the 

surveillance footage.  Hernandez noted that the protest, “kicked off with a group of 8,” specifically 

identifying Gerald Bryson, Derrick Palmer, and Christian Smalls by name.  GC Ex. 115.  Hernandez 

made a note that Bryson was wearing “pink.”  Id.; Tr. 1983.  Hernandez tentatively identified one 



26  

protester as, “Helly Rangel-Blue sign-tentatively (DA5-7:15)”.  Tr. 2007; GC Ex. 115.  Hernandez 

noted what employees were doing and where employees were physically standing at different times 

throughout the protest including that “around 12:55 pm . . . . 1 is videoing.”  GC Ex. 115.  Hernandez 

further noted what was written on the protest signs that employees carried.  Id.  Some of the signs 

noted by Hernandez said, “Alexa send us home” and “Chris Smalls We Stand behind you.” Id.   

 Hernandez made sure to capture the hashtags on employees’ signs that would enable Amazon 

to continue to monitor employees on social media.  Hernandez noted that employees wrote, 

“#Amazonstrike,” and “#shutitdown.” Id.  Hernandez also noted what employees were chanting, even 

though the surveillance video she viewed had no audio, and Hernandez testified that she was not 

outside at any point during the protest.  Hernandez curiously could not explain how she captured the  

employee protesters’ statements that appear in her notes.  Tr. 1979-1980, 2018.  On April 6th, 2020, 

Hernandez sent her detailed account of employees’ protest activities via Chime chat to Employee 

Relations Principal Gutierrez.  GC Ex. 115.   

 Having Hernandez, Kotha and Gilbert-Differ monitor every movement of the employees’ 

April 6 protest, however, was not enough surveillance for Amazon.  Instead, Amazon had teams of 

individuals—including officials in its Public Relations department—monitor social media to discover 

and gather information about employee protected concerted activity in real-time.  Regional Senior 

Human Resource Manager Campbell testified that during the protest on April 6th, Public Relations 

alerted him at around 1:40 p.m. that employee Jordan Flowers was broadcasting a live video on 

Facebook.  Tr. 1699.  The Jordan Flowers video featured several protesters, including Gerald Bryson. 

GC Ex. 63.   

 Campbell testified unequivocally that at Amazon there exists a team that monitors and captures 

employees’ social media activity, including Facebook posts and TikTok videos.  Tr. 1791, 1877, 1882.   

Human Resource Manager Hernandez testified incredibly that she did not to know of such a team.  



27  

Tr. 2016.  It is clear that Hernandez and Campbell viewed the Jordan Flowers Facebook live video in 

real-time, yet Hernandez somehow could not recall how she obtained access to the Facebook live 

video, who provided it to her, or whether she shared the video with anyone.  Tr. 2015-2016. 

 By the end of the protest on April 6th, a recap of the Jordan Flowers Facebook Live stream16 

of the demonstration was circulated internally.  GC Ex. 129(a).  The recap notes that, “10 or fewer 

people participated, and no employees who clocked in to work took part.” Illustrating the detailed 

extent to which Amazon monitored employee social media posts and hashtags, the recap further 

observes that “Flowers used the hashtag #jfk8strike” which had “only been used once on Facebook 

and not at all on Twitter.”  Id.   

L. Bryson Was Involved in a Verbal Altercation with a Co-Worker During the April 
6th Protest  

 
Smalls, Palmer, Bryson, Flowers and Mandi Velasco were part of the small group of 

protesters outside of JFK8 on April 6, 2020.  Tr. 688.  The protest started around 11:30 a.m. and 

ended around 1:30 p.m.  Tr. 1023.  During the protest, Smalls remained at the bus stop on public 

property speaking to a few media outlets.  Tr. 690, 691.  Velasco and Bryson protested on a laddered 

pathway in the parking lot about 75 to 100 feet from the main entrance to the JFK8 facility.  Tr. 860, 

1025.  Flowers and Palmer were also protesting in the laddered pathway but at the end of the building 

opposite Bryson and Velasco.  Tr. 11025, 1139.  Velasco was off duty at the time of the protest.  Tr. 

859.  Bryson was not scheduled to work that day.  Tr. 1022.  Velasco held a blue sign in her hand.  

Tr. 888, 1047.  She filmed what she observed during the April 6th protest on her cell phone and 

broadcast the video via Facebook Live.  Tr. 914; see also, R Ex. 122 (See timestamps from 1:30 to 

5:30). Velasco added the hashtags “#JFK8” and “#StandUp” to the video.  CP Ex. 6; Tr. 960.  

Velasco’s Facebook Live video shows Bryson carrying a white sign and wearing the same pink do-

 
16 A livestream is a video of a person and their surroundings that is posted in real-time on Facebook.  Tr. 695.   
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rag and pink sneakers he wore during the March 30 protest.  R Ex. 122; Tr. 1140.   

The interaction between Bryson and Evans began around 12:00 p.m.  Tr. 1028, 873.  Bryson 

had seen the woman at work before but did not know her name.  Tr. 1029.   Before the interaction 

began, Bryson was using a bullhorn to express employees’ COVID-19 concerns directing his 

comments toward the safety personnel stationed outside of the Warehouse.  Id.  Bryson said “How 

many infected today, Mr. Safety Man? How many infected today?”  Id.  Byson added, “You had a 

lot to say when it came to Chris [Smalls].”  Id.  Bryson further expressed that JFK8 was a “cesspool” 

and needed to be “shut down” and cleaned.  Tr. 1029-1030.    

As he engaged in this activity, Bryson testified that he heard a woman, whom he could not 

see at the time, shout at him, “Why don’t you get the fuck out of here.”17  Tr. 1030.  Bryson ignored 

this initial jeer.  However, the heckling did not stop.  A moment later, Bryson heard the same voice 

call out, “They ain’t going to shut it down, this is the only fucking job open, so appreciate it!”  Tr. 

1030, 875.  Velasco also heard the woman and described the tone of the Evans’ voice as being 

aggressive. Tr. 875.  Bryson responded, “We don’t have to appreciate something where we could 

bring something home to our families.”  Tr. 1031.  Evans responded, “Go home! Just go home!” and 

“No one is going to listen to you so just go home.”  R Ex. 122 (See timestamp at 2:04).  Bryson 

began asking Evans, “Where are you at?”  Tr. 1031.  Bryson began walking to his right, in the 

direction of her voice.  Id.  Bryson and the Evans went back and forth asking each other, “Where 

you at?” until they eventually saw each other.  Tr. 877.  After Evans said, “Where you at?” Velasco, 

who was standing closer to where Evans was, began pointing her cell phone camera in Evans’ 

direction.  Tr. 876, 877.  Evans said, “show your face.” R Ex. 122 (See timestamp at 2:11).  Bryson 

then saw the woman, whom Bryson testified appeared to be Caucasian, sitting on the curb smoking 

 
17 Bryson consistently testified on direct and cross examination that Evans’ initial statement saying, “Why don’t you get 
the fuck out of here?” was not captured by the audio recording from Velasco’s video, even though Bryson heard it.  Tr. 
1160, 1163.   
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a cigarette.  Tr. 1032, 1041.  Bryson remained on the laddered walkway, apart from Evans, during 

the entire time of their interaction; he never approached Evans.  GC Ex. 62. 

When Bryson saw Evans, he said, “You don’t even have to be over here and you don’t have 

to say anything.”  Tr. 1032.  Bryson and Evans asked each other, “Where do you come from?”  R 

Ex. 122 (See timestamp at 2:22).  Referring to Amazon’s offering employees a wage bonus to work 

during the pandemic, Bryson asked, “Is this your first job?  Must be your first job; you sold your 

soul for $2.00!” Tr. 1032-1033, 1059.  In a loud voice Evans yelled, “This will be your last job! Your 

last job!”  R Ex. 122 (See timestamp at 2:27).  Bryson said, “For two, dollars, bitch!”  Tr. 1033.  

Evans shouted, “It will be your last job, hoe!”  R Ex. 122 (See timestamp at 2:33).  Bryson said, 

“Your mother’s a hoe!”  Tr. 1033.   

Evans then shouted what Bryson and Velasco clearly understood to be a racial slur.  Tr. 1034, 

879.  Evans said, “Go back to where you came from! Go back to the Bronx!”  R Ex. 122 (See 

timestamp at 2:35).  Bryson was caught off guard by the Evans’ statement, “Go back to the Bronx.”  

Tr. 1034.  In hearing this statement, Bryson testified that he felt “devastated on the inside.” Id.  Trying 

not to show the sting of Evans’ racial attack, Bryson said, “Go back the Bronx?  I’m from right here, 

gutter bitch!”  Tr. 1034.  Evans replied, “Just like your mama!”  R Ex. 122 (See timestamp at 2:44). 

The recording of the interaction establishes that Evans further escalated the argument by 

threatening violence when she said, “If you want to bring, I’ll bring it!”  Id. timestamp at 2:46.  

Bryson and Velasco both understood the remark “bring it” as to invitation for a physical fight.  Tr. 

890-891, 1040.  Keeping a level head, Bryson ignored Evans’ provocation and redirected the 

conversation to Bryson’s reason for helping lead the protest.  Bryson said, “I’m out here for you 

because you can’t fight for yourself! You’re too stupid as anyone could see right here.  Ignorant and 

stupid!”  R Ex. 122 (See timestamp at 2:48 to 2:50).  Evans said, “You’re the one that’s ignorant and 

stupid. You’re the one that’s out here with a fucking mic. No body’s listening!”  Id. timestamp at 
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2:56 to 2:59.  A video in evidence capturing a portion of the argument from a different angle appears 

to show Evans giving Bryson the middle finger after she said, “no body’s listening.”  GC Ex. 53 (See 

timestamp at 0:00.25).  Referring to COVID and why the employees were protesting, Bryson then 

asked, “You got any kids?  Are you going to bring it home to them?”  R Ex. 122 (See timestamp at 

3:01 to 3:03).  Bryson immediately answered his own question, saying, “Nah, you ain’t got no kids.  

You probably barely got a house.  You look like you sleep in the gutter.” Id.  timestamp at 3:04 to 

3:09. Bryson then attempted to remove himself from the situation, stating, “We’re not going to pay 

that no mind no more” and called Evans “gutter bitch” as he walked away from her.  Id.  timestamp 

at 3:04 to 3:09.   

Bryson heading in the opposite direction away from Evans, in the direction where he initially 

came from.  Tr. 880-881, 1035.   Evans called out, “Bye douchebag!”  R Ex. 122 (See timestamp at 

3:11).  Bryson shot back, “When you get a family and you care about somebody then you can come 

back and talk.”  Id. timestamp at 3:13.  Evans then said, “Bye! Bye Felicia! Bye! Bye!”  Id. timestamp 

at 3:15.  Bryson said, “Take your crackhead ass somewhere else!”  Id. timestamp at 3:17.  Evans 

said, “I’m making the money.  You ain’t!”  Id. timestamp at 3:20.  Bryson again called Evans a 

crackhead, and commented that Evans looked like she was on the drug, fentanyl.  Id. timestamp at 

3:22 to 4:09.  Bryson complained that Amazon was hiring employees and not drug testing them.   Id.  

Evans finished smoking her cigarette and stood up to go inside the building.  Tr. 1452, 1036, 

883.  Rather than walking directly across the street and taking the shortest, most direct route into the 

building to avoid the possibility of further interaction with Bryson, Evans chose to walk diagonally.  

Tr. 883.  Evans walked toward the direction where Bryson had moved, essentially following him.  

GC Ex. 52.  Respondent’s surveillance footage clearly shows Evans walking diagonally and that she 

did not use the entrance closest to her.18 Id. (see at timestamp 1:32 to 1:53); see also R Ex. 122 (see 

 
18 Regional Loss Prevention Manager testified that during the pandemic Respondent established one-way entrances and 
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at timestamp 4:37).  It is undisputed that Evans could have walked directly across the street and into 

the building, avoiding further contact with Bryson, but she declined to do so.  Velasco testified that 

the building’s doors all lead to the same area and that there was a closer entrance to where Evans 

had been seated.  Tr.  889.  As Evans was walking toward the building, Bryson said, “Look at her! 

She ain’t high! They ain’t even screening for drugs evidently no more!”  R Ex. 122 at timestamp 

4:37.  Evans responded, “Smoke that crack! Go ahead, smoke that crack!”  Tr. 1036-1037; see also, 

R Ex. 122 at timestamp 4:43 to 4:48.  Bryson then said, “Look what they are letting in the building!  

Look at you!  You high right now!”  Bryson directed his next comment to the Amazon officials 

stationed outside saying, “Safety man, do your job!  Test that woman!”  R Ex. 122 (See at timestamp 

4:44 to 4:54).  Evans replied, “They ain’t going to do nothing” and “Go ahead! Ain’t nobody going 

to listen to you!.”  Tr. 1037; see also, R Ex. 122 at timestamp 4:55.  Bryson said, “I know because 

they are hiring anybody!”  Id. at timestamp 4:57.  Evans said, “So, why are you out here?”  Id. at 

timestamp 5:00.  Bryson said, “You damn near sitting up there with track marks in your arm.  I know 

that much! You better shut up!”  Id. at timestamp 5:02 to 5:06.  Respondent’s surveillance footage 

shows that Evans then gestured at Bryson with her arms, throwing them up and out wide, while she 

tried—for the second time—to provoke a physical confrontation.  GC Ex. 52 (See at timestamp 1:54).  

Bryson testified that as she stuck her arms out and up at him, Evans said, “Make me!”  Tr. 1037; see 

also, R Ex. 122 (See at timestamp 5:08).   

Bryson replied, “I’ll make nothing!” R Ex. 122 (See at timestamp 5:09).  At this point, Evans 

was standing in front of the doors of the building.  Tr. 1038.  Bryson testified that the woman was 

getting ready to enter, but before she did so, she turned around and told Bryson to make her shut up.  

Id.  Velasco’s recording indicates that Evans taunted at Bryson, “You want to make me shut up? You 

 
exits.  Tr. 1345-1346.  This testimony is contradicted by the surveillance video.  The video shows people entering at 
entrance closest to where the woman was sitting on the curb.  GC Ex. 52. (See e.g.,  at timestamp 0.33) 
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want to make me shut up?”  R Ex. 122 (See at timestamp 5:10 to 5:12).  Bryson understood that 

when Evans said, “make me shut up,” she was provoking him into a physical fight.  Tr. 1039. 

Respondent’s surveillance footage shows that Evans then opened the door to enter the building, but 

then she quickly turned back and began walking in Bryson’s direction for a moment, before turning 

around to walk back toward the door again.  Bryson responded, “I don’t have to make you shut up! 

You need to shut up! You’re running around with track marks on you.  Alright! Look at your eyes! 

Look at your eye cylinders! They’re both dark! You are on something! You need to leave! Safety 

man, you need to check her!”  R Ex. 122 (See at timestamp 5:12 to 5:28).   At that point, Evans 

finally entered the building and stopped engaging with Bryson.  GC Ex. 52 (See at timestamp 2:07 

to 2:20).   

The recording of the interaction and the corroborative testimony establishes that while Evans 

twice tried to provoke violence, Bryson never did.  To the contrary, it was Bryson who tried to walk 

away from the interaction, but Evans followed him.  Throughout the verbal altercation, Bryson never 

left the laddered walkway where he was protesting.  Tr. 1038, 1039.  Despite Amazon’s attempt to 

portray Bryson as being a danger and a threat, Amazon’s own surveillance footage establishes that 

not one of Amazon’s security, safety or management personnel came over to speak to Bryson or 

Evans.  GC Ex. 52; see also, Tr. 889; 1041.  No one walked over to see what was going on.  No one 

escorted Evans back into the building.  GC Ex. 52.  In fact, the footage shows security and safety 

personnel standing casually by, hands in pockets, not even looking in the direction of the interaction.  

Id.  No one seemed concerned.  Tr. 889.   

Even after, Evans went back inside the building, no one from safety or security came to speak 

with Bryson.  Tr. 890.  Velasco testified that she remained in the area where she and Bryson were 

protesting for about ten minutes after the interaction ended, yet no one from security, safety, or 

management came to speak with her about the incident she had just observed.  Id.   After the 
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interaction, Bryson left the area where he was protesting and went to opposite end of the parking lot 

where employee Jordan Flowers was.  Tr.  1042.   

About five minutes after the interaction, Bryson spoke with Flowers, who was at the time 

shooting a Facebook Live video.  Id.  Byson appears during several segments of the Facebook Live 

video captured by Jordan Flowers.  GC Ex. 63 (See e.g., timestamps 48:55-52:06; 54:20-56:33; 

56:49-57:35).  Bryson begins by telling the Facebook Live audience that the workers were fighting 

to get the place closed down and sanitized.  GC Ex. 63 at timestamp 48:55-49:45.  Bryson further 

expressed that there were 27 confirmed cases at JFK8 and that people were being sent home to 

quarantine without being paid and that Amazon was not sharing with new hires information about 

the positive COVID cases at JFK8.  Id.  Bryson then spoke about the argument he just had with his 

coworker.  Bryson said that he was “overwhelmed” because he had gotten into a “debate” with a 

“plant” that Amazon sent out to start an argument with him.  GC Ex. 63 at timestamp 49:45-50:35.  

Bryson said that the argument got a little out of hand and expressed his disappointment that he had 

an argument with someone that he was trying to help.  Tr. 1056, 1060-1061, 1165.  At the time of 

this Facebook Live interview, Bryson did not know Evans’ name and thus did not refer to her by 

name when discussing the argument.  

Bryson also made comments on the Flowers Facebook Live video related to the Christian 

Smalls’ termination.  Bryson mentioned the leaked, internal notes from a meeting among Amazon’s 

top-level management.  See e.g., CP Ex. 3.  Bryson explained that when Amazon decided that it 

could not deal with Smalls as the protesting employees’ leader, it determined to make Smalls out to 

be inarticulate or in other words, a “dumb nigga.”  Tr. 1058; GC Ex. 63 at timestamp 54:20-55:37.  

Bryson reiterated that all employees were asking for was that the facility be shut down for cleaning 

but instead, Amazon began mandating employees to work during a pandemic.  GC Ex. 63 at 

timestamp 56:00-56:33.  Toward the end of Flowers’ Facebook Live Video, Bryson explains that 



34  

workers come from New York, New Jersey, and Connecticut to work at JFK8.  GC Ex. 63 at 

timestamp 56:49-57:35.  Bryson said that employees are spreading COVID to their homes in three 

states.  Id.  Bryson complained that JFK8 is a cesspool that needed to be shut down and cleaned 

thoroughly before workers come back to work.  Id.  He said that Amazon workers’ only options were 

to come to work and get the disease or stay home without pay.  Id.  Bryson concluded by stating that 

he was committed to not bringing COVID-19 home to his family.  Id.     

M. Amazon Seized on the April 6th Verbal Altercation by Soliciting a Complaint from 
Evans and Seeking Out Managers as Witnesses to Manufacture a Pretextual 
Reason to Fire Bryson 

 
 As the verbal altercation between Bryson and Evans unfolded, Maciej Curlej, the Operations 

Manager stationed outside JFK8 to monitor the protest, called General Manager Kotha to notify him 

about the incident.  Tr. 1926; see also R Ex. 12.  At the time that Kotha received Curlej’s call, Kotha 

was in his office watching the protest in real-time on video surveillance with HR Manager 

Hernandez.  Tr. 1925, 1965-1966.  Regional Senior Human Resource Manager Bradley Campbell 

testified that he too was part of the conversation “when the actual incident was happening” and as a 

result “immediately involved” himself.  Tr. 1678.  Campbell testified that Hernandez alerted him 

about the incident.  Tr. 1788-1789.  However, Campbell could not recall how Hernandez alerted him.  

Tr. 1789.  Campbell asked to be “partnered in” on the investigation of the incident.  Tr. 1678.  

Campbell testified that he then oversaw the investigation.  Tr. 1677.  

Hernandez testified that after Kotha received the call from Curlej, Kotha directed her to look 

into the incident.  Tr. 1926-1927.  Hernandez testified that she was able to identify Gerald Bryson 

by the surveillance video that she was watching live.  Tr. 2019.  Hernandez further testified that Loss 

Prevention Manager Gilbert-Differ helped her identify the other protesters by viewing the security 

video on April 6, 2020.  Tr. 2022.  Hernandez notified Loss Prevention after the incident even though 

at the time, Hernandez had no evidence that incident fell within Loss Prevention’s purview which 
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would include threats, violence, or theft.19  In this regard, Gilbert-Differ testified that Hernandez 

notified him “very, very soon after the event” that there had been an “incident between an associate 

on break and an individual involved in the protest.”  Tr.  1202.  Gilbert-Differ further testified that 

Hernandez did not tell him who was involved in the incident, even though Hernandez admitted that 

she had immediately recognized Bryson.  Tr. 1203.   

Curlej also contacted Loss Prevention, but he, too, did not state that the incident involved any 

threats, violence, or theft.  Gilbert-Differ further testified that he spoke with Curlej “very soon” after 

speaking with Hernandez.  Tr. 1207.  Gilbert-Differ testified that Curlej identified the protester as 

wearing a pink bandana and described the protester as “abusive” and “offensive”.  Tr. 1208-1209.  

Gilbert-Differ testified that he reviewed the surveillance footage after speaking with Curlej (Tr. 

1210), even though Hernandez asserted that she was in the conference room with Gilbert-Differ 

watching it in real time. Tr. 1925.   

Gilbert-Differ used the surveillance footage to determine that the woman involved in the 

verbal altercation with Bryson was Evans, testifying that Amazon’s surveillance cameras are synced 

with its “access-badge” system which tracks employees’ badge swipes at the building’s turnstiles.  

Gilbert-Differ testified that he “quickly” sent that information to Human Resources including HR 

Business Partner Tyler Grabowski.  Id.  Gilbert-Differ further testified that he also identified another 

member of Amazon’s HR Team, Shaianna Donaldson as a witness to the event and as somebody 

who he considered “important to quickly get an account from.”  Tr. 1236.   

Grabowski testified that between 12:30 p.m. and 1:30 p.m. Hernandez told him about the 

incident in the parking lot without providing details and only saying that “that something happened 

to Dimitra Evans.” Tr. 1449, 1593.  Hernandez asked Grabowski follow to up with Evans.  Id.  

 
19 In Respondent’s opening statement, it claimed that consistent with its existing practice, Amazon contacted Loss 
Prevention to consider whether Bryson’s alleged threat to “shut her up” raised a workplace violence issue.  Tr. 420, 1956; 
see also R Ex. 105.    



36  

Contradicting Grabowski’s testimony, Hernandez testified that Grabowski told her the names of the 

employees involved in altercation.  Tr. 1928.   Grabowski further testified that other witnesses were 

brought to his attention by members of the leadership team.  Tr. 1596.  Grabowski testified that 

Hernandez told him that Maciej Curlej witnessed the incident and further identified Donaldson as a 

person to interview as part of the investigation.  Tr. 1463-1465.     

N. Amazon Conducted a Sham “Investigation” with Bryson’s Termination as its 
Predetermined Goal 

While Amazon witnesses testified that Bryson’s conduct was so egregious that it had no 

choice but to fire Bryson, Regional Senior Human Resource Manager Bradley Campbell admitted 

that he had discretion in meting out discipline.  Tr. 1837.  The evidence shows that Amazon made 

its decision to fire Bryson before it had all the evidence about the April 6th incident—including 

evidence from Bryson himself. On April 7, 2020, less than twenty (24) hours after the incident, 

Campbell received all the witness statements that Grabowski collected from Dimitra Evans, HR 

Manager Shaianna Donaldson, Process Assistant Christopher Uros, Operations Manager Maciej 

Curlej, Security Guard Kaydee Bertone, and Security Supervisor Paul Chierchio.  R Ex. 17.  

Campbell testified that he resolved to discharge Bryson on the basis of those witness statements 

alone.  Tr. 1846.  Despite admitting that there were inconsistencies in the witness statements, 

Campbell also admitted that he did not bother to inquire or direct anyone to investigate or try to clear 

up those inconsistencies, nor did he direct anyone to seek out additional witnesses.  Tr. 1845-1846.   

The evidence establishes that Amazon went so far as to prepare the language to be used in 

Bryson’s termination notice even before they obtained Bryson’s account of the April 6th events.  On 

April 10, 2020, before Grabowski or anyone else representing Amazon had spoken to Bryson about 

the incident, Grabowski emailed Campbell “potential” termination language, along with the 

questions that Grabowski intended to ask Bryson.  R Ex. 18.  Campbell admitted that Amazon would 

likely terminate Bryson—even before he was offered an opportunity to tell his side of the story.  Tr. 
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1845. 

Shortly after speaking with Bryson on April 10th, Grabowski sent Campbell and Human 

Resource Manager Hernandez notes from his conversation with Bryson.  R Ex. 18.  Campbell 

interpreted Bryson’s words from Grabowski’s notes and the Jordan Flowers Facebook Live video 

and concluded that he lacked “remorse” for his conduct on April 6th and that no lesser discipline 

could correct Bryson’s behavior.  Tr. 1709, 1711-1712.   

Like Campbell, the evidence reveals that Regional Loss Prevention Manager Gilbert-Differ 

made the snap recommendation to fire Bryson –without ever hearing from Bryson to get his side of 

the story.  Gilbert-Differ received witness statements about the altercation on April 6, 2020, just five 

(5) hours after the altercation occurred.  R Ex. 105. On April 10, 2020, Gilbert-Differ recommended 

that Bryson be terminated for “bullying” and “harassment”20 – again before anyone from Amazon 

had spoken to Bryson.  See e.g., R Ex. 15; Tr. 1265.  Gilbert-Differ’s recommendation did not include 

any findings that Bryson threatened Evans.  R Ex. 15.  At odds with Amazon’s typical practice, 

Gilbert-Differ recommended that Amazon conduct a “seek to understand” meeting with Bryson 

simultaneously with his recommendation that Bryson be terminated.  R Ex. 15.  Gilbert Differ 

testified that a “seek to understand” is a conversation to understand Bryson’s perspective of the 

incident (Tr. 1283), yet he was prepared to recommend Bryson’s discharge before any seek to 

understand occurred.   

As did Campbell, Gilbert-Differ admitted that there were inconsistencies in the witness 

statements that he reviewed, but he made no attempt to investigate these inconsistencies in order to 

evaluate the credibility and reliability of the witness accounts.  Tr. 1397.  Nevertheless, Gilbert-

Differ testified that he could not see an alternate disciplinary method for Bryson.  Tr. 1284.  Gilbert 

 
20 Gilbert-Differ largely relied on the definitions for “bullying” and “harassment” set forth in the Workplace Incident 
Management Guide.  R Ex. 116 at pg. 4-15, 4-16; see also Tr. 1272, 1274.   
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Differ further testified that he did not need any further information to make a termination 

recommendation.  Tr. 1399.   

The evidence shows that the allegation that Bryson threatened Evans was unfounded in 

Gilbert-Differ’s investigation. Campbell testified that Human Resources did not follow Loss 

Prevention’s recommendation to terminate because Human Resources determined that it “was 

dealing with a behavioral incident, that did not get violent or come to workplace violence or any kind 

of physical interaction.”  Tr. 1738; See also,  Tr. 1956-1957.    

Campbell further testified that he reviewed disciplines issued at JFK8 as part of the 

investigation.  Tr. 1713.  Campbell testified that the HR team researched and presented him with 

disciplines issued for harassment.  Id.  Campbell testified that either HR Manager Hernandez or HR 

Business Partner Grabowski compiled the comparator disciplines.  Tr. 1716; See also, R Ex. 27.  

Campbell testified that he requested the comparators around April 9, 2020, and that he knew even 

before reviewing them that termination was the likely outcome for Bryson.  Tr. 1844-1845.  

Campbell further testified that from April 10th until Bryson’s termination on April 17th, the decision 

to terminate Bryson did not change.  Tr. 1823.  

O. Amazon Initiated the Investigation Targeting Bryson Without a Complaint from 
Evans and Selectively Gathered Information Only from Management Witnesses, 
Ignoring Highly-Relevant Evidence 

At no time did Evans report Bryson for his conduct.  Instead, it was Amazon managers who 

sought out Evans.  Almost immediately after Human Resource Manager directed Grabowski to 

“check on” Evans, Grabowski had Evans’ manager send her to the main office.  Tr. 1450.  Within 

fifteen minutes, Evans came to the main office and spoke with Grabowski.  Id.  Grabowski told 

Evans that he was aware that something happened to her during her break.  Id.  Evans informed 

Grabowski that there was an incident in the parking lot with a guy in a pink do-rag who made 

comments at her and that the guy was “dumb.”  Id.  Grabowski asked Evans to specify what was 
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said.  Id.  Grabowski testified to several hearsay statements that Evans allegedly made.  Grabowski 

testified that Evans told him that, using a bullhorn, Bryson called her “bitch,” “nigger,” “cunt” and 

made references to her being on drugs.  Tr. 1451-1452.  Grabowski testified that Evans was confused 

by Bryson calling her the “n-word” because she was white.  Tr. 1451.  Nevertheless, he did not 

question Evans about her assertion in that regard.  Evans told Grabowski that the security team told 

her to ignore the protester and to go inside and that after she finished smoking her cigarette she went 

inside.  Tr. 1452.    

Grabowski then gave Evans a pen, a statement form, and five minutes to write a statement.  

Tr. 1452, 1593.  In her statement, Evans did not include that Bryson called her “cunt” or that he made 

references to her drug use.  See e.g., R Ex. 10.  Evans noted that the protester was “with a girl 

protesting” and that the guy protester was “wearing a pinkish do rag and sneakers.”  Id.  Evans 

claimed that the protester “chimed in on” her conversation with the female security guard.  Id.  Evans 

further claimed that the protester threatened to shut her up.  Id.  In addition, Evans identified “Paul” 

and a “blonde lady from security” as her witnesses in her statement.  Id.   

Grabowski claims that after Evans wrote her statement, she returned to work, but fifteen 

minutes later, Evans returned to the main office and provided him with Process Assistant Christopher 

Urso’s name as an additional witness to the altercation.21  Tr. 1456.  Grabowski testified that he 

sought out Christopher Urso “right away.”  Tr. 1457.  Within fifteen minutes of Evans identifying 

Urso as a witness, Grabowski met with Urso and obtained a witness statement from him.  Tr. 1457; 

See also, Urso statement at R Ex. 9.  Grabowski next proceeded to take statements form the 

managers, Maciej Curlej and Shaianna Donaldson, whom Human Resource Manager Hernandez 

 
21 Unlike Bryson and Evans, Urso is a Tier 3 Associate.  Tr. 1457, 1340.  As a process assistant, Urso held a quasi-
managerial position.  Process Assistants jobs involve assigning employees to their workstations and to ensure that 
employees are doing their job.  Tr. 601, 606. 
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identified as witnesses to the altercation.  Tr. 1463-1465.  Neither Urso nor the managers’ 

corroborated Evans’ claim that Bryson threatened to “make Evans shut up.”   

Senior Operations Manager Maciej Curlej sent Grabowski his statement in the form of an 

email timestamped April 6, 2020 6:10 PM.  R Ex. 12.  In his statement, Curlej identified Bryson by 

his full name.  Id. Curlej stated that Evans said to Bryson, “Get the fuck out of here if you don’t want 

to work.”  Id.  In his statement, Curlej claimed that Bryson approached Evans in what could be 

perceived as “aggressive behavior.”  Compare R Ex. 12; GC Ex. 62.  However, Curlej’s claim is 

shown to be false by Amazon’s surveillance footage.  Id.   

Grabowski next collected a statement from Senior Human Resource Business Partner 

Shaianna Donaldson.22  Donaldson sent Grabowski her statement.  Tr. 1465; See e.g., R Ex.  13.23  

Grabowski next attempted to get statements from the security guards.  Tr. 1472.  Grabowski met 

with Kaydee Bertone.24  Tr. 1468.   In contrast with Evans’ statement, Bertone noted that it was 

Evans who “made a comment to the man protesting in the hot pink durag.[sic] AA: said:  “Why don’t 

you just go home, and stop wasting everyone’s time.””  R Ex. 11.  Grabowski was unable to obtain 

a statement from the security supervisor Paul Chierchio whom Evans identified as “Paul.”  

Grabowski testified that by the time he went to the security area to find Chierchio, Chierchio had 

gone home for the day.  Tr. 1472.   

Within four hours after the incident, Grabowski had collected the five statements from Evans, 

Urso, Curlej, Donaldson, and Bertone, and he sent them to Loss Prevention Manager Gilbert-Differ 

 
22 Regional Senior Human Resource Manager Campbell testified that Donaldson was a “Senior” Human Resource 
Business Partner.  Tr. 1690.  Human Resource Manager Hernandez claimed that Donaldson was a Human Resource 
Assistant.  Tr. 1932.   Donaldson is not listed in Amazon’s Organizational Chart.  GC Ex. 7 
 
23 Consistent with Respondent’s bad faith subpoena compliance, it did not provide the email, or Chime chat by which Ms. 
Donaldson sent Grabowski her statement.   
 
24 The record is silent as to how Grabowski was able to identify Bertone as the “blonde” security officer that Evans listed 
as a witness.   
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by email on April 6, 2020, at 5:03 PM.  R Ex. 105.  Grabowski reported the incident to Gilbert-Differ 

as “Potential Threats.”  Id.  Grabowski informed Gilbert-Differ in the April 6th email that he would 

speak with Security Supervisor Paul on the following day and ask him to send over a statement about 

the incident.  Id.    

On the morning of April 7, 2020, Gilbert-Differ sent Security Supervisor Paul Chierchio a 

Chime chat and informed him about the altercation.  GC Ex. 72.  Gilbert-Differ requested that 

Chierchio provided a statement in an email.  Id.  Chierchio stated that he knew who the protester was 

and identified him as “Gerald Bryson gbbyso.”  Id.  Chierchio further noted that Bryson was 

“Number 3 guy in Smalls group” and that “Derrick [Palmer] is number 2.”  Id.  Gilbert-Differ 

admitted that Amazon was aware of employees, like Bryson and Palmer, as employees who 

associated with or were members of “the Smalls group” of protesters.  Tr. 1375.  Gilbert-Differ 

further testified that he understood Chierchio’s designation of Palmer as “number 2” and Bryson as 

“number 3” in the Smalls group was based on how active they were in protest activity and that 

Chierchio was very familiar with employees’ relative involvement in the protest activities.  Tr. 1377.   

Chierchio supplied Gilbert-Differ his statement by email on April 7, which Gilbert-Differ 

then forwarded to Grabowski.  R Ex. 8. Contradicting Evans’ statement, Chierchio reported that it 

was Evans who engaged Bryson “with her opinion as if to correct his statements.”  Id.  Chierchio 

falsely claimed that Evans did not become confrontational or aggressive toward Bryson or call him 

derogatory names.  Id.; But see, GC Ex. 52 at timestamps 1:54, 2:08-2:19.    

A Chime chat establishes that by April 7, 2020, Amazon had identified Mandi Velasco—the 

person closest to Bryson and Evans during the April 6th incident and whom Amazon could see on its 

surveillance footage recording the interaction—as the protester with the “blue sign” whom Evans 

referred to in her statement as the “girl protesting” with Bryson.  However, Amazon did not bother 

to interview Velasco in its investigation.  At the hearing, HR Manager Hernandez pretended not to 
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know Velasco’s identity and declared that a statement from Velasco about the incident would have 

been “irrelevant.”   

The evidence establishes that on April 6, 2020, Regional Loss Prevention Manager Gilbert-

Differ reviewed surveillance video of the incident and saw the protester with the blue sign.  Tr. 1338.  

Gilbert-Differ admitted that the female protester with the blue sign was the closest witness to the 

altercation.  Tr. 1390.  Contrary to the record evidence, Gilbert-Differ testified, untruthfully, that 

Amazon was unable to identify the female protester with the blue sign.  Tr. 1338.  Gilbert-Differ 

testified that he shared images25 of the surveillance video with Grabowski, who shared those images 

with the wider HR group.  Tr. 1407.  Human Resource Manager Hernandez’s notes from April 6th 

and her April 7th Chime chat with HR Business Partner Pooja Desai26 show that Amazon did in fact 

identify Mandi Velasco.  Hernandez testified that Amazon searched its Human Resources systems 

and learned that the female protester worked on the front half schedule, on the dayshift starting at 

7:15 a.m. and that the protester’s mandatory overtime day was on Thursday.  Tr.  1984-1985. 

Consistent with Hernandez’ notes, Velasco testified that she worked the front half schedule starting 

at 7:00 a.m.27 Tr. 844.  Velasco further testified that she participated in the walk-out on March 30th.  

Tr. 862.   

Moreover, the day after the interaction, on April 7th, via Chime chat, Hernandez directed 

Desai to track “Derrick and company” every day.  GC Ex. 67.  Hernandez included Mandi Velasco’s 

name along with Bryson and Palmer’s names among those employees who were part of “Derrick 

 
25 Consistent with Respondent’s subpoena non-compliance, these images that Gilbert-Differ shared with Grabowski nor 
the images that Grabowski shared with the wider Human Resources group were produced pursuant to the Subpoena 
paragraph 19.   
 
26 Hernandez testified that Desai’s title was Human Resource Business Partner.  Tr. 1974.   
 
27 Velasco’s normal start time was 7:00 AM.  However, Amazon staggered start times at the beginning of shifts to facilitate 
social distancing.  Tr. 737-738.   
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and company” and whom Amazon should track.  Id.  Hernandez admitted that prior to April 7th, 

Velasco’s name had not been included in any lists of employee names that were circulating among 

Respondent’s managers.  Tr. 1995.  Concealing the damning evidence that Amazon had identified 

Velasco as the protester standing with Bryson by April 7, Hernandez testified that she could not 

recall how Velasco’s name ended up among the employees whose names Amazon was tracking every 

day.28  Id. 

In the April 7th Chime chat, Desai associated Velasco’s name with her correct schedule (DA5-

7:15).  GC Ex 67.  Desai associated two other female protesters’ names with different schedules.  Id.  

Not coincidentally, Velasco’s schedule matched the protester with the blue sign’s schedule whom 

Hernandez mistakenly identified at first as “Helly Rangel.” GC Ex 67; Compare, GC Ex. 115.  In 

addition, Desai associated Rangel’s name with a different schedule “(DC7-0715)”.  GC Ex 6729; 

Compare, GC Ex. 115.  Hernandez admitted that part of her job includes identifying potential 

witnesses in an investigation and yet, she did not ask Grabowski to follow-up with the female 

protesters identified by Desai, even though Evans told Amazon that there was a female protester who 

witnessed the altercation.  Tr. 2008.  Unbelievably, Hernandez claimed that the female protesters 

“weren’t relevant to the investigation.”  Tr. 2007.   

On April 7, Grabowski emailed all statements that he gathered to Senior Regional Human 

Resource Manager Campbell.  R Ex. 17. Grabowski did not gather any other witness statements and 

thus concluded the investigation.   

P. Amazon Suspended Bryson and Issued Palmer a Warning on April 10th 2020 
 

 
28 After April 7, 2020, Hernandez’s subordinates continued to track Velasco’s name along with Bryson and Palmer.  GC 
Ex. 68.  Hernandez testified that she had daily conference calls reporting these employees’ name to key stakeholders.  Tr. 
2004, 2001-2002 
 
29 Desai listed a third female protester named Brittany Burns.  Ms. Burns’ schedule was different from both Velasco and 
Rangel.  In addition.  Ms. Burns’ schedule does not match the “female protester with the blue sign’s” schedule.  
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On April 10, 2020, Amazon suspended Bryson’s employment.  Amazon’s reason for 

suspending Bryson is contradicted by Campbell’s testimony and Gilbert Differ’s finding that 

Bryson’s conduct did not involve workplace violence.  Tr. 1738; see also, R Ex. 15.  Campbell 

testified that Amazon suspended Bryson because of the “risk” that he posed to the building and to 

Evans.  Tr. 1681-1682, 1808-1809. Despite Campbell’s claim that Bryson posed a serious security 

risk, Amazon did not bother to suspend the ID badge allowing Bryson access inside the JFK8 facility 

for seven days after the incident and continued to allow Bryson access to the building until April 13, 

2020.  GC Ex. 74.  Security Manager Chiercio confirmed that Bryson’s badge had been suspended 

on the morning of April 13. Id. Campbell’s testimony that Bryson’s suspension was necessary to 

allow the investigation to continue without “further incident” is also contradicted by the record 

evidence.  Grabowski collected all of the witness statements and thus completed the investigation on 

April 7, 2020, before Bryson was suspended.  Tr. 1939. 

Amazon did not follow its practice to conduct a “seek to understand” in order to learn what 

happened during the altercation form from Bryson’s perspective before determining to suspend and 

discharge.  Instead, Grabowski suspended Bryson during his April 10 phone call with Bryson and 

tried to capture as many incriminating statements made by Bryson while also ignoring any 

allegations that Bryson made against Evans.  In preparation for the April 10th call, Grabowski 

emailed Campbell a list of questions that Grabowski would ask Bryson for Campbell’s review.  R 

Ex. 18.  Before Grabowski spoke with Bryson, Campbell reviewed and approved the questions.  Tr. 

1801.  Not one of Grabowski’s questions inquired about Evans’ conduct during the altercation.  R 

Ex. 18.  On April 10th at 1:06 PM, Campbell responded to Grabowski’s email and directed him to 

make sure that he captures all statements attributed to Bryson and to put the statements in a chart for 

“when we explain this for others.”  R Ex. 18.  Campbell further directed Grabowski to ask if Bryson 

posted anything about the incident on social media.  Id.  Campbell did not instruct Grabowski to find 
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out what Bryson had to say about Evans’ conduct. 

Sometime before 2:00 PM on April 10th, Grabowski called Bryson.  See generally, R Ex. 18 

(Grabowski reporting back after the call). Bryson testified that Grabowski began the call by asking 

if he was involved in an altercation outside of JFK8.  Tr. 1062.  Bryson said that he was involved in 

an altercation and that the woman started it by saying “get the fuck out of here.”  Tr. 1063.  Bryson 

told Grabowski that the woman said, “Go back to the Bronx.”  Tr. 1063, 1129-1130.  Bryson also 

told Grabowski that this happened on his day off.  Id.  Grabowski responded that the woman wrote 

a complaint and she had witnesses on her behalf.  Id.  Bryson responded that he had a witness also.  

Id.  Grabowski asked who the witness was?  Id.  Bryson told Grabowski that he believed that the 

incident was recorded.  Tr. 1065.  Bryson testified that he did not divulge Mandi Velasco’s name 

because he feared for her job.  Tr. 1065, 1066.  Grabowski asked Bryson if he called the woman 

“cunt” and “nigger.”  Tr. 1064.  Bryson adamantly denied using either of those words. Tr. 1064, 

1492.  Bryson told Grabowski that he was black and “that girl’s Caucasian.”  Tr. 1166-1167.  Bryson 

asked Grabowski, how would I look calling her the N-word?  Tr. 1064.  However, Bryson admitted 

that he said the woman looked like she was on drugs and needed to be tested.  Tr. 1065.  At the end 

of the call Bryson reiterated that it was his day off, the woman started the argument, she cursed him 

out and told him “Go back to the Bronx.”  Tr. 1066.  Bryson testified that he told Grabowski “Go 

back to the Bronx” was a racial statement.  Id.  Bryson testified that Grabowski told him there would 

be an investigation and that he would get back to him.  Tr. 1065-1066, 1166.  Grabowski told Bryson 

that he would be suspended with pay until they got to the of bottom of what happened.  1064-1065.  

Grabowski did not tell Bryson that this was a “seek to understand” conversation.  Tr. 1165-1166, 

1067. It is undisputed that Grabowski did not ask Bryson any questions about Evans’ comments or 

conduct toward him.  Id.  

After the call with Bryson, Grabowski emailed Campbell his notes of the conversation and a 
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chart setting forth the allegations as Campbell directed.  R Ex. 18; See also, R Ex. 21.  Grabowski 

recorded that Bryson admitted that he said the woman looked like she was on drugs, called her a 

bitch, that he told safety that they needed to drug test her, that Amazon is hiring druggies, and that 

he told the woman to shut up.  R Ex. 18.  Grabowski further noted that Bryson told him that the 

woman said, “shut the fuck up,” told him to leave, said, “your mother,” used “inappropriate 

language,” said “fuck off,”  and told him to “make her” shut up.  Id.  Grabowski noted that Bryson 

described the woman as being “aggressive” and trying to instigate something.  Id.  Grabowski did 

not report back to Campbell that Evans told Bryson to “Go back to the Bronx.”  There is no dispute 

that Amazon did not ask the witnesses about Bryson’s version of events.  Tr. 1806. 

Not coincidentally, Amazon disciplined Derrick Palmer with a final warning on the same day 

that it suspended Bryson –for conduct that occurred weeks prior.  On April 10, 2020, Grabowski and 

Senior Operations Manager Zachery Marc summoned Palmer to the main office.  Tr. 673.  Ironically, 

Marc told Palmer that Amazon was issuing him a final warning for violating Amazon’s social 

distancing policy – on the dates that he came into the managers’ office on March 25, 26 and 27 and 

participated in the protest on March 30 to raise concerns about Amazon’s failure to provide adequate 

COVID safety measures.  Tr. 673, 674.  Palmer immediately challenged them.  Palmer asked them 

to specify what policy he violated. Tr. 674-676, 681-686.  Grabowski told him Palmer that he 

violated the social distancing policy. Id.  Palmer said he was unaware of any social distancing policy 

and demanded a copy of the policy.  Grabowski then momentarily left the office and came back with 

an undated document, which he claimed was Amazon’s social distancing policy.  Id.; see also, GC 

Ex 49.  Palmer observed that the policy appeared to have a typo and did not resemble other written 

policies Palmer was familiar with. Tr. 681-83. Palmer testified that the social distancing policy 

Grabowski produced had not existed up until that point and that Grabowski created it in order to 

substantiate the final warning.  Tr. 681.  Palmer testified that Amazon had not previously warned 
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him about complying with the alleged social distancing policy, and this testimony stand unrebutted.  

Tr. 680.  Palmer, moreover, had received no prior discipline before April 10, but nevertheless 

Amazon issued him a final warning.  Tr. 677-679; see also,  GC Ex. 48. 

Q. Amazon Terminated Bryson on April 17, 2020 
 

After having a preliminary discussion with Grabowski on April 10, 2020, about the 

altercation, Bryson waited to hear back from Grabowski regarding Amazon’s investigation, but that 

call never came.  Tr. 1067.  The next call that Bryson received was on April 17, 2020, when 

Grabowski informed Bryson that Amazon concluded its investigation of the April 6th incident and 

had decided to “part ways” with him.  Tr. 1067-1068.  Similar to Human Resource Manager 

Hernandez’s instruction to Grabowski in Smalls’ termination to keep it short, Grabowski exchanged 

few words with Bryson during the call.  See e.g., CP Ex. 17 (“do not . . . . .allow time for questions”).  

There was no other supervisor or manager on the call.  Tr. 1069.    

Bryson immediately protested saying, “You do realize that this woman started this?”  Tr. 

1068.  He reminded Grabowski that Evans cursed at Bryson first and told him, “Go back to the 

Bronx.”  Id.  Grabowski dismissed Bryson’s assertions, saying that the decision had been made.  Id.  

Grabowski tried to end the call, but Bryson asked Grabowski for the reason for his termination.  Id.  

Grabowski said that he was being terminated for, “bullying.”  Id.  No other reason was given.  Again, 

Bryson protested.  Bryson asked Grabowski how he bullied Evans when she yelled at him first, told 

him to “get the fuck out of here” and “go back to the Bronx.”  Id.   Bryson further emphasized that 

it was his day off when the incident occurred.  Tr. 1069.  Grabowski responded only that Amazon 

was terminating his employment.  Id.  Grabowski did not tell Bryson what policy he had violated,  

nor did Grabowski tell Bryson that he had no right to appeal Amazon’s decision.  Tr. 1069-1079. 

Bryson later received a copy of his termination notice by email.  GC Ex. 64; see also, GC 

Ex. 9 (Termination Notice).  Contrary to the reason given to Bryson by Grabowski on the phone, 
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Bryson’s termination notice reads, “On 4/6/2020, you were reported to be in violation of this policy 

by making vulgar and derogatory comments towards another employee” and describes the 

consequences of harassment in a work environment.  GC Ex. 9.  Not coincidentally, the language in 

Bryson’s termination is virtually identical to the termination language Grabowski prepared on April 

10, 2020 before he interviewed Bryson and suspended him, purportedly “pending investigation.”  R 

Ex. 18.   

R. Amazon Terminated Bryson While Issuing Evans Only a First Warning Allegedly 
Pursuant to its Owner’s Manual 
 

Both Evans’ and Bryson’s disciplines cite Category 2 violations which are set forth in the 

Amazon’s employee handbook, which it euphemistically calls the, “Owner’s Manual Standards of 

Conduct.” Category 2 violations are “considered serious and generally result in corrective action.”  

GC Ex. 8.  Category 2 violations include, “abusive, vulgar, or harassing language to a supervisor, 

fellow associate, or vendor.”  Id. (emphasis added). 

Campbell testified that Amazon initially determined that a final warning for Evans was 

warranted because Evans said, “your mother”, used the word “fuck” and played an antagonizing role 

in the argument.  Tr. 1722, 1745; see also, GC Ex. 25.  In reaching this initial determination, 

Campbell relied on the witness statements that Grabowski gathered in support of Evans’ allegations 

against Bryson.  Tr. 1745; See also, Tr. 1622-1623.  Amazon, however, did not ask any of these 

witnesses any questions about Bryson’s side of the story, nor did it solicit a written statement from 

Bryson.  Tr. 1806; 1504.  Contrary to Grabowski’s approach in specifically questioning Bryson about 

each allegation made against him, Grabowski did not ask Evans if she told Bryson, to “shut the fuck 

up” and leave, even though Evans’ statement “Get the fuck out of here” was corroborated by 

Operations Manager Curlej’s witness statement.  See e.g.,  R Ex. 12, 19.   Grabowski also declined 

to ask Evans if she told Bryson to “Go back to the Bronx.”  Evans denied cursing at all, which again 
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was clearly belied by the witness statement Amazon collected.  See e.g., R Ex. 12.  Amazon, 

nevertheless, either blindly believed Evans’ version of events or disregarded inconvenient facts that 

did not fit with the story it was concocting against Bryson.  Tr. 1833-1834, 1848. 

Despite finding that Evans played an “antagonizing” role in the argument, and despite 

Campbell believing that Evans’ conduct warranted a final warning, Amazon reduced Evans’ 

discipline to a first warning.  Campbell testified that HR Manager Hernandez told him that she 

thought Evans’ final warning was “too severe corrective behavior” as compared to other associates 

engaging in similar misconduct.  Tr. 1748-1749.  Campbell further testified that Hernandez 

rationalized that Evans’ did not direct the “f-word” at Bryson but rather used the word as an adjective 

or “a describer.”  Tr. 1729, 1749.  Hernandez failed to corroborate Campbell’s testimony on this 

point.  Instead, Hernandez testified that she reached her recommendation to reduce Evans’ discipline 

by comparing Evans’ behavior to Bryson’s behavior on April 6th.  Tr. 1953-1954.  Hernandez’s 

testimony still does not explain why Amazon reduced Evans’ discipline from final warning down to 

first warning merely for, “inappropriate language while engaging another employee in the parking 

lot on 4/6/20”.  GC Ex. 10 

In stark contrast to how Amazon disciplined Evans, Amazon did not view Bryson’s conduct 

through a lens of leniency. Campbell testified that Amazon terminated Bryson for “harassment, 

abusive and vulgar language.” Tr. 1728.  Campbell testified that his determination was not based on 

“specific words” that Bryson used, but rather based on Bryson’s “overall abusive and harassing 

behavior” toward Evans.  Tr. 1728, 1735.  Campbell testified that within context, the word 

“harassing” meant Bryson’s repeatedly bringing things up about Evans after the argument on 

Facebook Live about her physical appearance, her gender, and accusing her of drug use.  Tr. 1735, 

1736.  However, Campbell’s testimony conflicts with the evidence establishing that when Bryson 

spoke to Flowers after the incident, which was streamed on Facebook Live, Bryson never mentioned 
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Evans’ name or any information that could have identified her to a viewer.  GC Ex. 63. Campbell 

contradicted his earlier testimony that his determination was not based on specific words used by 

Bryson, by later testifying that Amazon discharged Bryson for accusing Evans of using drugs, and  

calling her a “bitch” and that Bryson’s use of the “n-word” during the Jordan Flowers video and the 

word “dyke” during an interview with Grabowski contributed to his termination.   Tr. 1729.  Amazon 

did not consider that Evans also accused Bryson of using drugs, made a racial slur, gave Bryson the 

finger, and cursed Bryson out.    

The evidence shows Amazon’s propensity to uncritically accepted all aspects of Evans’ 

procured statement that served its purpose of building a case to fire Bryson, while also refusing to 

consider facts that Bryson recounted that undermined Amazon’s plan.  Campbell testified, without 

explanation or support, that he believed that Bryson “probably” used the word “nigger.”  Tr. 1707, 

1743.  Campbell declined to credit Bryson’s eminently logical denial that he would not call Evans a 

“stupid nigger” because he is Black and Evans is White.  Id.  Campbell did not ask Grabowski any 

questions about what Bryson meant when Grabowski’s interview notes reflected that Bryson told 

him, “No, [“nigger”] was not said, Gerald stated he would not say this as he is black.”  Tr.  1835; 

See also, R Ex. 18. 

Rather than credit Bryson’s denial, Campbell used Flowers’ Facebook Live video as a means 

to confirm that Bryson said, “nigger.”  Tr. 1700, 1707, 1728.  However, Bryson used the word 

“nigga” on the Flowers’ video and did not direct the word at Evans.  GC Ex. 63 at timestamp 54:20-

55:37; See also, Tr. 1057, 1058, 1040.  Instead, Bryson’s used of the word “nigga” during Flowers’ 

video in the context of explaining his view that Amazon is racist because it devised a plan to 

undermine employees’ organizing by portraying one of its leaders, Christian Smalls, who is Black, 

as being stupid and inarticulate, which are well known racist tropes.  GC Ex. 63 at timestamp 54:20-

55:37; Tr. 1058.  Campbell disingenuously used the Flowers’ Facebook video to call into question 
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Bryson’s honesty, despite the fact that Bryson admitted that he cursed at Evans and accused her of 

using drugs – clearly owning up to his mistakes.  R Ex. 18.    

 

IV. RESPONDENT’S SHIFTING DEFENSES  

Respondent provided inconsistent reasons for terminating Bryson.  The first reason given to 

Bryson for his termination was when by phone Grabowski told Bryson he was being terminated for 

“bullying.”  Tr. 1068.  The second reason given to Bryson for his termination was in his termination 

notice which stated that he was being terminated for the words he used on April 6, 2020.  Bryson’s 

termination notice states that Bryson was being discharged for “vulgar and harassing language” by 

“making vulgar and derogatory comments towards another employee.  GC Ex. 9.  The termination 

notice further states that “Amazon will not tolerate abusive, vulgar, or harassing language or 

behavior.”  Id.  The  Respondent, in its undated executive summary known also as a “summary of 

findings”, which was prepared, in part, by Campbell and sent to Robert Joseph, Amazon stated that 

Bryson engaged in “bullying or harassing behavior.”  GC Ex. 25; Tr. 509, 1818-1819.   

Human Resource Senior Business Partner Campbell noted in the executive summary that 

Bryson used the word “bitch”, called Evans “the scum of the earth” and accused her of drug use but 

did not assert that Bryson used the n-word, cunt, dyke, or made any threats.  GC Ex. 25.   Campbell 

testified that even without these reprehensible words, termination was warranted based on Bryson 

making drug references, calling Evans a bitch, and using the megaphone.  Tr. 1729, 1744.  At the 

hearing on cross-examination/direct examination, Campbell testified that Amazon did not use the term 

“harassment” as a legal term of art.  Campbell testified with respect to the argument, that Bryson 

“harassed” Evans by repeatedly using abusive language toward her after she retreated.  Tr. 1734-

1735. 

Human Resource Business Partner Grabowski testified that Amazon defines “general 
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harassment” as “continuous or escalated unwanted behavior.”  Tr. 458.  Before the hearing, however, 

Amazon never claimed that Bryson engaged in conduct that constituted “unlawful or unwelcome 

harassment” under Category 1 of its Standards of Conduct nor did it claim that Bryson violated its 

Workplace Harassment Policy.30  GC Ex. 8.  The record evidence, including the testimony of Bryson 

and Grabowski  establishes that at the time of Bryson’s termination, Grabowski did not make any 

mention of Bryson violating Amazon’s harassment policy. Tr. 1066, 1517, 1522; see also, R Ex. 24, 

GC Ex. 129(b).  Nor is there any evidence that Bryson was informed that he engaged in discrimination 

of any kind.  Thus, prior to the hearing, there was no indication that Amazon contended that Bryson 

engaged in any kind of harassment, including based upon race, sexual orientation or gender. 

At the hearing, Amazon presented a third reason for Bryson’s termination.  Campbell denied 

that Bryson was terminated for using specific words during the argument and claimed that Bryson 

was discharged for his “overall conduct” on April 6, 2020.  Tr. 1735.  At the hearing, Amazon 

intentionally conflated the non-legal and legal31 definitions of “harassment” and implied that Bryson 

engaged in harassment based on race, sexual orientation, and gender.    In its opening statement 

Respondent repeatedly alluded to Bryson being terminated for expressing, racist, homophobic, and 

sexist views.  Respondent focused on Bryson’s alleged use of the “N-word”, the “C-word”, the “D-

word”, calling Evans “baby girl”, claiming that Bryson felt free to demean Evans because she violated 

his “manhood”.  Tr. 412, 413, 415, 417.  In testifying about the “overall conduct” that warranted 

 
30 Respondent’s Workplace Harassment policy is set forth in its Owner’s Manual.  The policy differentiates between sexual 
harassment and other harassment.  Other harassment is defined as, 
 

[s]tatements or actions that offend or demean a person based on their race, religion, creed, color, 
national origin, citizenship, marital status, age, sexual orientation, gender identity, veteran status, 
political ideology, ancestry, or the presence of any physical, or mental disabilities are also 
inappropriate and are strictly prohibited.  Id.   

 
31 Respondent’s Workplace Incident Management (WIM) Guide defines both bullying and harassment.  The WIM does 
not incorporate by reference the legal definition of harassment.  Harassment is defined as “any repeated or continuing non-
consensual contact which causes alarm, annoyance, and/or emotional distress.”  R Ex. 116.   
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Bryson’s termination,  in his testimony Campbell focused on Grabowski’s allegation that Bryson 

made refences to Evans’ sexuality by calling her a dyke in his investigative interview with Grabowski 

after the argument with Evans, and Bryson’s use of the “N-word” in the Jordan Flowers Facebook 

Live Video.  Tr. 1707-1708, 1728, 1735, 1743.  At the hearing, Amazon also suggested that Bryson’s 

conduct was a workplace violence incident.  Even though Evans’ allegation that Bryson threatened to 

shut her up was unfounded32, Regional Loss Prevention Manager Gilbert-Differ testified at length that 

Bryson’s suspension and termination were warranted because Bryson posed a huge threat to Evans 

and JFK8, even though Evans’ allegation that Bryson threatened to shut her up was unfounded.33 Tr. 

1244-1245, 1247-1248, 1285-1286, 1297-1298.   Amazon’s unsupported claims at the hearing that it 

discharged Bryson for engaging in homophobia, racism, sexism and/or violence amount to nothing 

more than shifting, pretextual reasons for Bryson’s discharge.   

V. AMAZON’S DISPARATE TREATMENT OF BRYSON  
 

 Respondent’s suspension and termination of Bryson was markedly different than its lenient 

treatment of Evans and other employees.  Bryson was discharged without any prior disciplines while 

other employees received progressive discipline.  The record establishes that Respondent did not 

terminate employees for engaging in egregious verbal, physical, and/or threats of violence against 

employees and supervisors.34   

 At JFK8, Amazon has issued final written warnings to employees who have brought weapons 

to work (GC Ex. 11(a)), connected homosexuality to child molestation (GC Ex. 30),35 thrown boxes 

 
32 Campbell and Hernandez both testified that the altercation was not deemed a workplace violence incident.  See e.g., Tr. 
1738, 1956-1957.   
 
33 Campbell and Hernandez both testified that the altercation was not deemed a workplace violence incident.  See e.g., Tr. 
1738, 1956-1957.   
 
34 Amazon’s Owner’s Manual sets disciplinary standards for employees nationwide.  Tr. 1906.   
 
35 This final written warning was issued pursuant to Amazon’s Workplace Harassment Policy.   
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at a co-worker while hurling a profane insult (GC Ex. 82), and engaged in different forms of sexual 

harassment such as sexual jokes or sexually explicit language (GC Ex. 35(a); GC 16(a)), and standing 

behind another associate in her personal space (GC Ex. 36).  In an egregious example involving 

physical violence and use of profanity, an employee was issued a first written warning for bumping 

past another employee in the cafeteria, calling the employee a “bitch” 36 and telling her to “shut the 

fuck up.”  GC Ex. 26(a) (emphasis added). 

 In an instance where two employees engaged in a vulgar exchange inside the workplace 

during which each of the employees called the other “bitch” and “whore” repeatedly, both offending 

employees received the same discipline–a final warning—which shows Amazon’s general tendency 

to issue the same discipline to two employees engaged in a verbal altercation, a practice Amazon did 

not follow in the Bryson-Evans incident.  Compare GC Ex. 83(a); 84(a). 

 There are numerous incidents where employees have threatened physical violence and 

Amazon has not terminated them.  In one such instance, an employee told a manager that the 

employee wanted to “rip off [the manager’s] mouth” and punch her after the manager had delivered 

feedback with which the employee disagreed.  Amazon did not fire this employee;  instead, it merely 

issued the offending employee a first written warning.  GC Ex. 43(a).37   

 The record evidence further establishes that Amazon tolerates harassment of all kinds.  

Amazon did not terminate employees who used the word “nigga.” GC Ex. 86.  Amazon did not 

 
36 The record is replete with instances where employees have used the word “bitch” and not been terminated.  See e.g., 
GC Ex. 38 (referring to another employee as “skinny little bitch”); GC Ex. 81 (yelling “little girl”, “bitch” and saying you 
got me fucked up messing with the wrong person.”); GC 85 (blocking an employee’s path and calling her “stupid bitch”); 
GC Ex. 90 (calling co-worker a bitch); GC Ex. 98 (“referring to a group of coworkers as “bitter old bitches”); GC Ex. 
99(b) (called other employee “bitch”); GC 100 (using the word “bitch” on several occasions).   
 
37 Other instances where employees have threatened violence but not terminated, include:  GC Ex. 37 at AMZ-
BRY001816.(“threat to run [other employees] the fuck over” with a cart); GC Ex. 87 (verbal threats); GC Ex. 104 
(workplace violence incident); GC Ex. 105 (threat to “see you outside.”); GC Ex. 107 (telling an employee, “you’re 
messing with the wrong one which is not a threat but a promise.”); GC Ex. 108(a) (threatening an employee with sister).   
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terminate an employee who referred to a male employee as female and insulting their sexual 

orientation;  instead, Amazon issued that employee a first written warning.  GC Ex. 45(a). Amazon 

issued warnings to employees for extremely egregious conduct, namely engaging in sexual 

harassment including unwanted touching, slapping another employee on the hip/butt and kissing a 

coworker without consent.  See respectively, GC Exs. 89, 39(a).  Another form of harassment 

tolerated by Amazon is harassment based on national origin, issuing only a final warning to an 

employee for calling a coworker “an illegal alien.”  GC Ex. 41(a).   

 The evidence further shows that Amazon does not harshly discipline deplorable language or 

conduct.  Amazon issued a first written warning to an employee who told a manager, “this is 

bullshit,” cursed multiple times, gave the manager the middle finger, stuck up his middle finger a 

second time during the seek to understand and saying, “this is fucking bullshit and wrong.”  GC Ex. 

47(a).  Similarly, Amazon issued yet another employee a final warning for telling a coworker to 

“suck my dick” and made an inappropriate sexual gesture toward the coworker.  GC Ex. 96(a).38 

 The comparator discipline examples offered by Amazon are not comparable to Bryson’s 

conduct.  Campbell testified that in considering whether to terminate Bryson, he comparted Bryson’s 

conduct to twenty-six disciplines set forth in an excel spreadsheet.  Tr. 1717.  Campbell compared 

Bryson’s conduct to employees who engaged in threats, sexual harassment, employees that used the 

“N” word and said “bitch”, as well as an employee that had an “outburst of anger.”  R Ex. 27.  

Campbell comparing Bryson’s conduct to these disciplines is flawed in several respects.  First, 

Campbell relied on disciplines involving allegations that were unsubstantiated in Amazon’s 

investigation into Bryson’s misconduct.  Specifically, Campbell relied on disciplines issued to 

 
38 The record includes other examples where employees were not terminated for using profanity.  GC Ex. 40 at AMZ-
BRY001472 (what the fuck is wrong with you? Are you stupid?); GC 42(a) (documented coaching for saying “suck my 
dick”); GC Ex. 44(a) (“go to hell and go fuck yourself.”); GC Ex. 77 (saying “fuck that” multiple times); GC Ex. 97(b) 
(saying, “you’re a dickhead”).   
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employees for using the “N” word and using threatening language.  See e.g., R Ex. 27 (Last 

highlighted entry is a termination for using, “the N-Word.”); GC Ex. 29 (First Written Warning for 

stating, “I could remove you from the fucking dock”); GC Ex. 31 (Termination for stating, “I’ll 

fucking hurt you.”)  The investigation did not establish that Bryson called Evans the “N-word” rather, 

Campbell concluded that Bryson “probably” said it.  Tr. 1707, 1743. Furthermore, Loss Prevention 

Manager Gilbert-Differ ultimately determined that Bryson did not threaten to shut Evans up.  Tr. 

1738; See also, Tr. 1956-1957 (not a workplace violence incident).   Both threats of Bryson’s use of 

the “N” word and threat of violence are absent from the executive summary.  GC Ex. 25.  Thus, these 

allegations were unsubstantiated and not comparators at all.   

 Second, two of the alleged comparators that Campbell relied on had prior disciplines while 

Bryson had no prior disciplines.  For example, the same employee that threatened to remove an 

employee from the “fucking dock” was issued a final warning first and was later terminated for 

“vulgar language and aggressive body language”.  GC Ex. 29(a), GC Ex. 29(b).39   Another employee 

had two final written warnings in his employment record.  In addition, Campbell relied on this 

discipline as a comparator despite the employee’s misconduct involving sexual harassment.  In this 

regard, the employee was issued a first written warning for “inappropriate comments” about their 

“skin tone[sic]” and making “unwanted advances” and making employees uncomfortable on 

“several occasions.40”  GC Ex. 28(b)(emphasis added).  This same employee had previously been 

issued a first warning for “abrasive language and behavior toward other associates.”  GC Ex. 28(a).   

 Finally, the employee that was terminated for using “derogatory terms” while having an 

“outburst of anger” was disciplined pursuant to Amazon’s Workplace Harassment Policy, not its 

 
39 On Respondent’s Exhibit 27, this employee’s disciplines appear separately in the third and first highlighted entries, 
respectively.   
 
40 On Respondent’s Exhibit 27, this employee’s discipline appears in the second highlighted entry.   
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Standards of Conduct.  In this termination, Amazon explicitly referenced the harassment policy and 

lists the classes of people that are legally protected from harassment. R Ex. 27 (Fourth highlighted 

entry).   The record evidence here shows that Bryson did not harass Evans based on a legal protected 

status, nor did Amazon ever claim that Bryson violated its Workplace Harassment Policy. Therefore, 

the employee discipline for using “derogatory terms” and having an “outburst of anger” against 

another employee based on their legal protected status which is far more egregious conduct than the 

conduct that Bryson engaged in on April 6, 2020.   

 Notably, the comparator that Amazon issued to the employee for using the word “bitch” was 

not categorized as harassment based on sex or gender.  There is no mention that the employee 

violated Amazon’s Harassment Policy, nor does it say that the employee demeaned another 

employee based on the individual’s gender.  See e.g., GC Ex. 34 at AMZ-BRY001452.41  Instead, 

the employee was issued a final warning for “vulgar or harassing language” in violation of Category 

2.  Id.   This write-up and others supra at fn. 36 establish that Amazon does not consider use of the 

word “bitch” to constitute harassment.  Therefore, Respondent plucked out the harshest disciplines 

that involved conduct distinguishable from Bryson’s in its attempt to try to substantiate its pretextual 

discharge of Bryson.   

 
VI. ADVERSE INFERENCES AND OTHER EVIDENTIARY SANCTIONS FOR 

SUBPOENA NON-COMPLIANCE  

Amazon failed to comply with Subpoena Duces Tecum B-1-1BUGMIX in many material 

respects, including by failing to produce unredacted documents, failing to timely produce its 

privilege log, and failing to produce other responsive documents.  The authority to impose various 

evidentiary sanctions on Amazon to deal with its contumacious conduct is well settled, as the Board 

 
41 On Respondent’s Exhibit 27, this employee’s discipline appears in the fifth highlighted entry.   
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held in McAllister Towing:   

The Board is entitled to impose a variety of sanctions to deal with subpoena 
noncompliance, including permitting the party seeking production to use secondary 
evidence, precluding the noncomplying party from rebutting that evidence or cross-
examining witnesses about it, and drawing adverse inferences against the 
noncomplying party . . . The Board’s authority to impose such sanctions flows from its 
inherent interest in maintaining the integrity of the hearing process. 341 NLRB 394, 
297 (2004) (internal citations and quotations and omitted). 
 

 Adverse inferences and evidentiary sanctions are the only way to ensure compliance 

with the agency’s disclosure procedures.  Perdue Farms, Inc., Cookin’ Good Div. v. NLRB, 

144 F.3d 830, 834 (1998) quoting Atlantic Richfield Co. v. U.S. Dep’t of Energy, 769 F.2d 

771, 795 (D.C. Cir. 1984) (Without adequate evidentiary sanction, a party served with a 

discovery order in the course of an administrative adjudicatory proceeding has no incentive to 

comply, and ofttimes has every incentive to refuse to comply. For the reasons stated below, 

adverse inferences and other evidentiary sanctions are appropriate in the instant matter.   

A. Amazon Flouted Board Order Directing Production of Relevant Documents  
 

On November 18, 2021, the Board denied Amazon’s request for special permission to appeal 

Your Honor’s orders that Amazon remove redactions from five Chime chats and a Microsoft 

OneNote, which are, responsive to Paragraph 19 of General Counsel Subpoena Duces Tecum B-1-

1BUGMIX.  GC Ex. 128.  Amazon refused to comply with the Board’s order, directing it to produce 

the documents.  Tr. 2099.  Instead, Amazon produced documents responsive to paragraph 11(a) of 

the Subpoena (documents reflecting disciplinary actions taken against Bryson).  GC Ex. 129.  Given 

that Amazon has blatantly refused to comply with the Board’s order, Counsel for the General 

Counsel respectfully requests that the following evidentiary sanctions be granted, and adverse 

inferences be drawn.    

1. March 25, 2020, Chime Between Human Resource Manager Christine 
Hernandez and Human Resource Business Partner Pooja Desai  
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The  record evidence includes a March 25, 2020 heavily redacted Chime (GC Ex. 66) from 

Human Resource Manager Hernandez to Human Resource Business Partner Desai, forwarding a 

Chime message from Regional Loss Prevention Manger Gilbert-Differ, which lists names of 

employees who raised COVID-19 health and safety concerns at the managers’ meeting on March 

25, 2020.  The Chime is completely redacted.  The Chime provides no context to the conversation 

between Hernandez and Desai about the employees that interrupted the managers’ meeting on March 

25th.  Amazon’s failure to produce an unredacted version of this document warrants an adverse 

inference that Hernandez and Desai discussed Respondent’s plan to closely monitor employees 

engaged in protected concerted activities and seize upon any opportunities to discipline them in order 

to discourage protected concerted activities from escalating.  Counsel for the General Counsel further 

requests that the testimony of Hernandez and Gilbert Differ be stricken to the extent that it relates to 

March 25, 2020 and reasons for tracking these employees immediately following managers’ meeting.  

See e.g., Hernandez testimony (Tr. 1975-1976); Gilbert-Differ testimony (Tr. 1313-1316, 1410-

1411).   

2. March 25, 2020, Chime Between Employee Relations Managers Lisa 
Strobridge, Milly Gutierrez, and Elliot Jones  

 
This Chime shows that the same list of employees shared between Gilbert-Differ, Desai, and 

Hernandez in GC Exhibit 66 was shared between Strobridge, Gutierrez, and Jones.   GC Ex. 69.  The 

majority of this Chime is redacted except for some messages between Strobridge and Hernandez.  In 

those few messages, Strobridge says, “mother. eff” and this “is such bullshit” regarding negative 

news coverage of Amazon’s failure address employees’ COVID concerns.  Hernandez testified that 

she shared the employees’ names with Strobridge and that Strobridge was a “key stakeholder” that 

she reported to on a daily basis.  Tr. 2000, 2001-2002.  Strobridge is the author of Amazon’s Risk 

Mitigation Strategy which included creating internal groups to monitor employees and their social 
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media activity in real-time.  GC Ex. 129(c).  Hernandez testified that Milly Gutierrez was one of the 

key stakeholders that was consulted in the deliberations over Bryson’s termination.  Tr. 1950.  The 

redacted portions of the conversations in GC Exhibit 69 between Strobridge, Gutierrez, and Jones 

warrant an inference that they agreed to closely monitor employees who were engaged in protected 

concerted activities and seize upon any opportunities to discipline them in order to discourage 

protected concerted activities and mitigate any risks of unionization.  Counsel for the General 

Counsel further seeks that Hernandez’s testimony regarding Strobridge, Gutierrez, and Jones’ 

purported reasons for tracking these employees be stricken from the record.  See e.g., Hernandez 

testimony (Tr. 2002).   

3. March 30, 2020, Chime Between Human Resource Manager Hernandez and 
Human Resource Business Partner Grabowski   

 
The Chime contains a picture of Christian Smalls in Amazon’s parking lot with redacted 

messages between Hernandez and Grabowski before and after the image of Smalls.   GC Ex. 65.  

There is no text in this Chime that is not redacted.  Amazon’s refusal to produce GC Exhibit 65 

unredacted warrants an inference that Hernandez directed Grabowski, and Grabowski agreed, to 

solicit complaints against protesters associated with Smalls including Bryson and to document any 

evidence that could substantiate any potential wrongdoing by protesters including pictures and video. 

Grabowski’s testimony that he did not know Bryson to be associated with Smalls’ group on March 

30th should also be stricken from the record.  Tr. 1583, 1585.   

4. Human Resource Manager Hernandez’s Microsoft OneNote taken on April 
6, 2020 

 
During the April 6, 2020 protest, Hernandez took meticulous notes about what employees 

were doing including that one employee was videotaping.  Hernandez sent these notes in via Chime 

message to Employee Relations Principal Milly Gutierrez on April 6, 2020.  GC Ex. 115 (Chime 

Notes).   Hernandez testified that she initially memorialized the notes that she sent Gutierrez via 
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Chime in Microsoft OneNote.  Tr. 1980. Amazon then produced a different, redacted, version of 

Hernandez Chime notes that she typed in Microsoft OneNote.  GC Ex. 116.   The text before and 

after Hernandez’s notes from the April 6th protest in the OneNote is completely redacted.  Id.  The 

redacted OneNote includes details regarding the altercation between Bryson and Evans and 

references “FB live.” GC Ex. 116.  The details about the altercation are absent from the Chime notes 

that Hernandez sent to Gutierrez.  GC Ex. 115.  The redacted OneNote warrants an adverse inference 

that Hernandez memorialized the statements Evans made toward Bryson including, “this is the only 

fucking job open, so appreciate it”, giving Bryson the middle finger, calling Bryson a “hoe,” 

“ignorant and stupid,” “douchebag,” and telling Bryson, “Go back to where you came from; go back 

to the Bronx,” and to “smoke that crack.”   

These redactions further warrant an adverse inference that Hernandez reported and shared 

with Gutierrez and the other stakeholders Mandi Velasco’s Facebook livestream of the altercation.  

Respondent’s claim that it was not aware of Velasco’s video until Velasco’s testimony at the hearing 

is false and a ruse to accuse Counsel for the General Counsel of wrongdoing.  Tr. 916-918.  

Apparently, Respondent forgot that it admitted in its opening statement that “two videos [allegedly] 

surfaced while. . . . .preparing to litigate.” Tr. 413.   Those two videos are General Counsel Exhibit 

53 (Respondent’s video of the altercation)  and Respondent Exhibit 122 (Velasco’s Facebook Live 

Video).  During the trial, Respondent claimed that General Counsel Exhibit 53 was discovered in 

preparation for the trial.  Tr. 957-958, 973-979.  Although Amazon admitted in its opening that it 

had possession of a second video, Respondent Exhibit 122, Respondent pretended to find Velasco’s 

video in the middle of Velasco’s cross examination.  Tr. 925-926.  There is no dispute that on April 

6, 2020, Respondent scoured social media and found Jordan Flowers’ Facebook live video which 

was labeled #JFK8strike.  See e.g., GC Ex. 129(a)  Velasco’s video was public and labeled with the 

hashtag, “#JFK8” so that anyone searching for content about JFK8 would easily find her video.  
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Thus, these circumstances support a reasonable inference that at the time of the incident Respondent 

had possession of Velasco’s video but went to great lengths such as pretending to search for the 

video during the hearing and redacting General Counsel Exhibit 116 to keep concealed the fact that 

on April 6th it possessed Velasco’s video.   

Based on the foregoing, Counsel for the General Counsel requests that Your Honor strike 

from the record all portions of Respondent witnesses’ testimonies their claims that Amazon made 

efforts to identify Mandi Velasco but failed, that it did not possess Velasco’s video during its 

investigation, and all of Hernandez’s testimony related to April 6, 2020.   

5. April 7, 2020, Chime Between Human Resource Manager Christine 
Hernandez and Human Resource Business Partner Pooja Desai   

 
GC Exhibit 67 is a Chime message between Hernandez and Desai.  In this Chime, Hernandez 

directs Desai to “track Derrik[sic] and company” and  Desai associated Mandi Velasco’s name with 

“Derrik[sic] and company.”  Amazon redacted the messages that Hernandez and Desai exchanged 

before and after Hernandez’s direction to track the protesters.  GC Ex. 67.  The redactions in this 

Chime warrant an adverse inference that Hernandez informed Desai of Respondent’s plan to conceal 

its discovery of Velasco’s Facebook Live video and that Campbell and Grabowski began working 

on Bryson’s termination language.  Counsel for the General Counsel further seeks that Hernandez’s 

testimony regarding her reason for telling Desai in this Chime to “track Derrick and company” to be 

completely stricken from the record. Tr. 1989-1991, 1995, 1999, .   

6. April 8, 2020, Chime Between Human Resource Manager Hernandez’s 
subordinates Aashita Behal, Pooja Desai, and Neha Viswanath   

 
GC Exhibit 68 is a Chime message exchanged between Hernandez’s subordinates Neha 

Viswanath, Pooja Desai, and Aashita Behal.  Tr. 2012-2014.  The Chime message shows that Desai 

shared the employee names that protested at JFK8 on April 6, 2020.  GC Ex. 68.  The Chime further 

shows that Hernandez’s subordinates continue tracking Mandi Velasco along with Gerald Bryson 
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and Derrick Palmer.  Id.  Behal asks the group to explain how human resources expects to engage 

these workers.  Id.  The response to Behal’s question is redacted.  Id.  These messages warrant an 

adverse inference that Hernandez directed her subordinates to use Velasco’s absence as an excuse 

not to interview her about the argument between Bryson and Evans.   

 
B. Amazon Failed to Timely Produce the Fifth Privilege Log  

 
On December 13, 2021, Respondent produced a fifth privilege log.  Tr. 2088, 2094, 2114-

2115.  The fifth privilege log lists documents responsive to Paragraph 19 of the Subpoena Duces 

Tecum B-1-1BUGMIX, issued on March 1, 2021, which seeks internal communications regarding 

Bryson and other employees’ protected concerted activities.  GC Ex. 131 (Respondent’s 5th privilege 

log listing emails regarding planned protest on March 30, 2020).  Respondent produced the fifth 

privilege log nine months after Counsel for the General Counsel issued its Subpoena.  Respondent’s 

failure to timely produce the fifth privilege log provides an additional basis for adverse inferences to 

be drawn.  Accordingly, Counsel for the General Counsel seeks an adverse inference that Respondent 

targeted Christian Smalls, Derrick Palmer, and Gerald Bryson and planned to discipline them harshly 

for the slightest infractions because they interrupted the managers’ meetings to raise COVID-19 

concerns.    

C. Respondent’s Failure to Produce Documents in Good Faith and Properly Comply 
with the Subpoena Warrants Sanctions  

 
1. Bannon Mills Objections Related to Respondent’s Investigation into the 

April 6, 2020 Incident   
 

As set forth fully in Counsel for the General Counsel’s written Bannon Mills motion, Amazon 

failed to search its EXACT database and thus, failed to produce the EXACT investigative file related 

to Bryson’s discipline.  GC Ex. 109 at pgs. 13-15.42  The investigative files that Amazon did produce 

 
42 In its Opposition to General Counsel’s Bannon Mills Motion, Respondent identified, for the first time, Paralegal Ms. 
Lynn Foley as the custodian for paragraph 17 of Subpoena Duces Tecum B-1-1BUGMIX.  GC Ex. 118 at pg. 18.  At the 
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were heavily redacted.  GC Ex. 109 at pgs. 22-23; Tr. 829-836 (on the record discussion regarding 

these redactions on May 10, 2021).  During the course of the hearing, Counsel for the General 

Counsel objected to Respondent witness testimony and admission of documentary evidence related 

to its investigation, and Your Honor reserved ruling on these objections.  Respondent’s failure to 

produce the complete EXACT investigative file warrants an adverse inference that the documents 

show the pretextual nature of Bryson’s discharge.  Specifically, had the complete file been produced, 

it would have shown that Respondent did not believe that Bryson that Bryson said, “stupid nigger,” 

“cunt,” or make any threats toward Evans, and would show that Respondent knew that Evans cursed 

at Bryson, gave him the middle finger, and made several offensive remarks including a racist 

statement toward Bryson that he should, “Go back to the Bronx.” 

 Counsel for the General Counsel further seeks to strike all Amazon witness testimony 

related to the investigation and exclude form the record evidence all documents collected and created 

in the course of the investigation.  In particular, General Counsel seeks that the following documents 

related to the investigation be excluded: the witness statements (R Exs. 8, 9, 10, 11, 12, 13), 

Grabowski’s notes taken during conversations with Bryson and Evans (R Ex. 18 (attached to email), 

R Ex. 19), Chart containing allegations against Bryson (R Ex. 21), emails reporting the incident (R 

Ex. 17, 105), and Workplace Incident Management Report (R Ex. 14, 15).   

2. Bannon Mills Objections Related to Respondent’s Production of Highly 
Redacted Disciplines and Their Delayed Production 
 

Respondent repeatedly produced charts in lieu of producing the disciplines issued to 

employees.  GC Ex. 109 at pg. 20-22.  Counsel for the General Counsel repeatedly raised this issue 

with Respondent to no avail.  Tr. 43-45 (on the record discussion on April 19, 2021); See also, GC 

Ex. 12 (unintelligible comparator discipline chart).  Thus, Respondent failed to substantially comply 

 
time that General Counsel questioned Respondent’s custodians, Respondent did not identify nor make Foley available. 
GC Ex. 119 at pg. 4-5.    
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with the Subpoena.  See, Mcallister Towing & Transportation Co., 341 NLRB 394, 396-397 (2004) 

(excel spreadsheet produced in lieu of actual records constitutes subpoena non-compliance 

warranting an adverse inference).  Respondent’s insistence on producing these charts significantly 

delayed the production of the Subpoenaed disciplines.  The record further establishes that when 

Respondent finally produced the disciplines, they were heavily redacted.  GC Ex. 109 at pgs. 17-22; 

see also GC Ex. 109 at Exhibit 2, email dated March 26, 2021 (GC requesting that disciplines be 

produced without redactions).  Based on the foregoing, Counsel for the General Counsel seeks the 

exclusion of the comparator disciplines that Respondent allegedly relied on in terminating Bryson.  

R Ex. 27.  Even if these comparators are not excluded, the comparators do not support Bryson’s 

discharge as they were not for similar conduct.  Counsel for the General Counsel further seeks that 

Regional Senior Human Resource Business Partner Campbell’s testimony related to these alleged 

comparator disciplines be stricken form the record, and an adverse inference be drawn that the 

disciplines relied on in terminating Bryson were not comparable to Bryson’s conduct.  Tr. 1686, 

1714-1727 (Campbell testimony regarding comparators).   

3. Respondent Witness Testimony Shows that it Failed to Properly Comply 
with the Subpoena  
 

The record further establishes that Respondent failed to properly comply with its subpoena 

obligations by failing to produce drafts versions of documents, failed to include documents in its 

privilege log, and failed to produce Chime messages.  The evidence adduced at the hearing reveals 

the existence of a responsive document to Subpoena Duces Tecum B-1-1BUGMIX, Paragraph 14(a) 

that was not produced and/or Respondent failed to list in its fourth privilege log.  In this regard, 

Subpoena Paragraph 14(a) seeks documents pertaining to Respondent’s deliberations regarding 

whether to discipline Bryson.  GC Ex. 2.  This request includes production of “all drafts and non-

identical or distribution copies.”  GC Ex. 2, Definitions and Instructions, Paragraph (p).  In response 
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to paragraph 14(a), Respondent produced an  “Executive Summary” which memorialized its decision 

to terminate Bryson.  See e.g., GC Ex. 25.   On April 16, 2020, at 12:22 PM, Regional Senior Human 

Resource Manager Campbell sent Rob Joseph43 an email and attached version 2 of the Executive 

Summary.  GC Ex. 114 (emphasis added).  Campbell testified that several versions of the Executive 

Summary exist but that he could not recall how many versions existed.  Tr. 1819-1820.   Counsel for 

Respondent claimed that Campbell’s email to Joseph and version 2 of the Executive Summary were 

privileged, and those documents were listed in the privilege log.  Tr. 1818-1819.  Contrary to 

Counsel’s claim, General Counsel’s Exhibit 114, Campbell’s email to Rob Joseph, is not listed in 

the privilege log.  Rather, a review of the privilege log shows that the only email with an attachment 

from Campbell to Joseph (and others) was sent on 4/16/2020 at 7:27 PM. GC Ex 122 (emphasis 

added).   The timestamps establish that these are two different emails.  Therefore, Respondent either 

failed to produce a draft version of the Executive Summary that is not privileged or failed to log 

General Counsel Exhibit 114 and Executive Summary Version 2 in its privilege log as required by 

Paragraph (m) of the Subpoena. In either circumstance, the record establishes that Respondent has 

failed to properly comply with the Subpoena.   

In addition, Respondent witness testimony establishes that Respondent did not produce at 

least two Chime messages that are responsive Paragraph 19 of the Subpoena.  GC Ex. 2.  Regarding 

General Counsel’s Exhibit 66 (Chime between Hernandez and Desai), Human Resource Manager 

Hernandez testified she forwarded a Chime message that she received from Regional Loss 

Prevention Manager Gilbert-Differ to Human Resource Business Partner Desai.  Tr. 1976.  The 

Chime message that Hernandez forwarded to Desai on March 25, 2020, contained list of employee 

names that interrupted the managers’ meetings to raise their COVID-19 concerns.  GC Ex. 66.  

 
43 Rob Joseph is identified in the privilege log as the Director of Human Resources for North American Fulfillment 
Centers.  GC Ex. 122.   
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Similar to Hernandez’s testimony, Regional Senior Human Resource Manager Campbell testified 

that he received a Chime message from Public Relations regarding the Jordan Flowers Facebook 

Livestream. Tr. 1790.  Undoubtably, both of these Chimes are clearly responsive to Paragraph 19 of 

the Subpoena as they relate to employees’ protected concerted activities.  The record establishes that 

Respondent produced eight Chime messages in total, and the Chimes that Hernandez and Campbell 

testified about were not included among eight that were produced.  See e.g., GC Ex. 118, at Exhibit 

15 (Respondent’s Production Log).44   

Regarding the Chime that Campbell received from Public Relations, Respondent Counsel 

asserted that the Chime was a privileged communication.  Tr. 1790-1791.45  However, there are no 

Chime messages logged in the privilege log.  GC Ex. 122.  The privilege log consists entirely of 

email communications.  Id.  Accordingly, Respondent withheld Chimes and/or failed to properly 

assert attorney-client privilege.   

Respondent, therefore, did not make a good faith effort to properly comply with the 

Subpoena.  Respondent’s failure to comply supports an adverse inference that the Chime messages, 

if produced, would have revealed Amazon’s animus toward Bryson’s protected concerted activities.   

4. Amazon Failed to Produce “Main Office Gathering Notes” 
 

Charging Party’s Exhibit 15 is titled “Main Office Gathering Notes.”  The notes appear to be 

authored by several managers including General Manager Kotha, Human Resource Manager 

 
44 The Production Log shows that on April 20, 2021, Respondent produced AMZ-BRY001310 Chime: Maciej Curlej to 
Tyler Grabowski on 4/20/21.  GC Ex. 118, Exhibit 15 at pdf pg. 296/334.  The Production Log further shows that on May 
12, 2021, Respondent produced the following Chimes:  AMZ-BRY007973 - AMZ-BRY007974 Paul Chierchio - Geoff 
Gilbert Differ Chime, AMZ-BRY007980 - AMZ-BRY007983 Tyler Grabowski-Christine Hernandez Chime w. Smalls 
Picture, AMZ-BRY007984 - AMZ-BRY007987 Christine Hernandez-Pooja Desai Chime 3-25-2020, AMZ-BRY007988 
- AMZ-BRY007997 Christine Hernandez-Pooja Desai Chime 4-7-2020, AMZ-BRY007998 Christine Hernandez Chime 
Recounting Events 4-6-20, AMZ-BRY007999 - AMZ-BRY008001 Pooja Desai-Aashita Behal-Neha Viswanath Chime 
4-8-2020, and AMZ-BRY008002 - AMZ-BRY008007 Milly Gutierrez-Elliott Jones-Lisa Strobridge Chime 3-25-2020.  
See Id. at pdf pg. 300/334.   
 
45 Remarkably, Respondent did not assert a privilege with regard to the Chime that Hernandez forwarded to Desai from 
Gilbert-Differ. 
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Hernandez, Human Resource Manager Desai, and Operations Manager Marc.  CP Ex. 15.  These 

notes list Christian Smalls, Derrick Palmer, and Gerald Bryson’s names and the concerted complaints 

that they lodged at the managers’ meetings in March 2020.  Id.  This document is clearly responsive 

to Paragraph 19(a) of the Subpoena (internal notes taken by Respondent’s managers regarding 

Bryson raising COVID-19 safety concerns at management meetings).  GC Ex. 2.  Counsel for the 

General Counsel’s learned of this document because it became public in a separate legal matter.  

Respondent admitted that this document is responsive, but that Amazon failed to produce it.  Tr. 

2057.  Respondent failed to provide any satisfactory explanation as to why the document was turned 

over in another legal matter but not in the instant case.  Id.  Respondent’s failure to produce Charging 

Party Exhibit 15 is only one example of many that establishes that Amazon failed to substantially 

comply with the Subpoena.  Respondent’s subpoena production shows that it baldly avoided, 

producing documents responsive Paragraph 19, including by filing a special appeal.  As such, an 

adverse inference is warranted that Respondent possessed documents that show it internally 

discussed Bryson’s protected activities as the basis for his discharge.   

VII. CREDIBILITY  
 

A. General Counsel Witnesses’ Consistent, Straightforward and Corroborated 
Testimonies Should Be Fully Credited  

 
The employee witnesses who testified in this case – Derrick Palmer, Mandi Velasco and 

Gerald Bryson – each demonstrated a demeanor consistent with the veracity of their testimony.  Each 

witness’ testimony was clear, detailed, and forthcoming—irrespective of whether the questions were 

from the Counsel for the General Counsel, Respondent, or the Administrative Law Judge.  Thus, the 

Administrative Law Judge should view their testimony as credible.   

1. Gerald Bryson  
 

Bryson testified candidly and openly about the April 6, 2020, altercation.    Bryson readily 
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acknowledged on direct and cross examination the facts that could be perceived as unfavorable to 

his case and was forthcoming about his shortcomings on April 6th.  Bryson admitted that he used 

foul language against Evans and that it was not his proudest moment.  Tr. 1043-1044.  The record 

also establishes that Bryson was forthcoming with Amazon at the time of the incident.  Bryson told 

the full truth when Tyler Grabowski questioned him about the incident with Evans and admitted to 

cursing and accusing Evans of drug abuse.    Bryson also testified consistently and in detail on direct 

and cross examination that he told Grabowski that Evans told him to “go back where you came from” 

and “go back to the Bronx,” which Bryson reasonably viewed as a racist statement.  Tr. 1129, 1130.  

Importantly, Bryson’s testimony was entirely corroborated by the video evidence entered into the 

record.  Based on his forthrightness and demeanor, Bryson credibility is unassailable. 

On Cross examination, Amazon attempted to impeach Bryson by pointing out details from 

his testimony that were not included in his affidavit. Tr. 1104, 1105, 1126, 1130.  Respondent’s 

attempts to discredit Bryson on these omissions fails completely.  The Board routinely upholds 

credibility findings where a witness testified at trial to facts that were omitted from a pre-trial 

affidavit, with the understanding that “what a prospective witness will tell a prehearing investigator 

will often depend upon how searching the questions of the investigator are.” Genwal Coal Co., 275 

NLRB 528, 530-531 (1985) citing Standard Forge and Axel Co., 170 NLRB 784 at 786 fn. 8 (1968).  

Moreover, the Board holds that mere omissions from an affidavit can hardly ever be conclusive.   

Serv. Spring Co., 263 NLRB 812, 825 (1982) (“The mere omission from an investigatory affidavit 

of a detail or immaterial fact would not be cause for any particular inference.”); see also Qualitex, 

Inc., 237 NLRB 1341, 1346 (1978) (affidavit inconsistency reflects omission rather than inclusion 

of contradictory materials); Redway Carriers, 274 NLRB 1359, 1371 (1985) (“when a witness 

testifies to facts which are not contained in his investigatory affidavit, a finding of contradictory 

testimony, i.e., impeachment by omission ordinarily is not warranted . . . .”). 
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In the present case, Bryson explained that he included in his pre-trial affidavit all facts that 

he remembered at the time based on the questions he was asked, and that, as he thought more about 

the events as time went on, he recalled more.  Tr. 1096-1097, 1099, 1100.   Bryson’s explanation for 

the omissions in his affidavit are entirely reasonable and accord with the principles of Board law 

discussed above.  Accordingly, the differences between his affidavit and his testimony at trial are 

typical and do not adversely impact his undeniable credibility. 

2. Mandi Velasco and Derrick Palmer 
 

The testimony of Mandi Velasco and Derrick Palmer should likewise be fully credited.  Both 

are current employees who are not discriminatees and do not have a personal stake in the outcome 

of the case.  Their status as current employees strongly bolsters their credibility.  See Flexsteel 

Industries, 316 NLRB 745, 746 (1995) (“the testimony of current employees which contradicts 

statements of their supervisors is likely to be particularly reliable because these witnesses are 

testifying adversely to their pecuniary interests.”).   

Velasco’s testimony corroborated Bryson’s testimony about the April 6 altercation.  More 

importantly, like Bryson, her testimony is verified by the video evidence entered into the record.  

Thus, Velasco’s testimony should be credited.    

Palmer’s testimony was similarly direct and honest.  Palmer offered clear and unrebutted 

testimony about Respondent issuing him a final warning for allegedly violating a social distancing 

policy on the days that he engaged in protected concerted activity.  He further provided an accurate 

account of the protest activities he engaged in with Bryson that precipitated Bryson’s suspension and 

discharge.  Palmer answered questions on cross examination candidly and without reservation.  On 

both direct and cross examination, Palmer testified from his memory and volunteered details that 

illustrated his command of the facts. Therefore, Palmer was a reliable witness whose testimony 

should be credited in full.  
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B. Amazon’s Witnesses Gave Coached Testimony that Was Inherently Improbable 
and Cannot Be Credited  

 
Amazon’s witnesses were not credible, as their testimony was devoid of detail, often 

unsupported by other record evidence, and flat out untrue.  Amazon’s duplicitous shifting defenses 

and pretextual reasons justifying Bryson’s termination make it impossible to trust the testimony of 

Amazon witnesses who clearly displayed their willingness to fabricate testimony to cover up 

Amazon’s unfair labor practices.   

1. Human Resource Business Partner Tyler Grabowski Lacked Candor as He Failed 
to Testify from His Independent Recollection 

 
 Grabowski’s testimony should be discredited, among other reasons, because it was 

conclusory in its lack of specificity and he consistently failed to testify from his independent 

recollection.  Grabowski’s failure to testify in detail from his memory shows a glaring lack of candor.  

Grabowski’s testimony was largely a direct recitation of his notes elicited by leading questioning 

from Respondent Counsel.  See e.g., Tr. 1491, 1508, 1521.  Grabowski’s repeated failure to properly 

testify from his recollections of the critical events of the case was so obvious that the Administrative 

Law Judge had to specifically direct Respondent Counsel to allow Grabowski to testify from his own 

memory when counsel repeatedly attempted to lead Grabowski’s testimony concerning the crucial 

conversation with Bryson on April 10, 2020, as the details of this conversation are in dispute.   

 When forced to testify from his memory, Grabowski’s testimony about the April 10th 

telephone call with Bryson was conclusory and lacking in detail.  Some of the conclusory testimony 

offered by Grabowski included, “they had made a comment about his mother, which bothered him” 

and “he made mention that he was peacefully protesting. And the other individual had engaged him 

in making a comment about the situation.”  Tr. 1492.  In contrast, Bryson’s account of the same 

conversation offered extensive detail about what both he and Grabowski said, providing a clear and 

accurate description of this critical exchange in which Bryson gave Amazon an honest explanation 
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of Evans’ antagonizing and racist behavior that led Bryson to curse at her, which Grabowski 

completely ignored.  From Grabowski’s testimony, however, it is difficult to decipher precisely what 

the substance of his April 10 phone conversation – a pivotal event in the discharge - entailed, and 

his account of the conversation is surely less believable than Bryson’s. 

 Even when Grabowski was able to testify directly from his notes, the testimony still lacked 

in detail because the notes themselves are replete with conclusory statements that do not describe 

any precise statements or memorialize exact words by Bryson or Evans during their argument on 

April 6.  R Exs. 18, 20.  Accordingly, no weight should be given to Grabowski’s testimony reciting 

those notes.   

 Grabowski’s inability to testify from his independently recollections and his failure to recall 

many significant facts about his investigation of the April 6 incident, combined with his excessive 

reliance on his notes, renders his overall testimony of little value and unworthy of being credited, 

particularly in contrast to Bryson’s candid and detailed testimony of the same events.  Thus, to the 

extent that Bryson’s testimony differs from Grabowski’s, Bryson must be credited. 

2. Senior Regional Human Resource Manager Bradley Campbell’s Shifting Reasons 
and Inconsistent Explanations for Terminating Bryson are Not Credible  

 
 Campbell testified that he was the decisionmaker in Bryson’s termination.  Campbell offered 

many shifting reasons for why Amazon discharged Bryson.  His testimony vacillated from asserting 

that Bryson was terminated for some unspecified form of “harassment,” to Bryson’s “abusive and 

vulgar language,” before citing Bryson’s “overall conduct” on April 6th.  Campbell’s testimony 

focused extensively on the specific words that Bryson had supposedly used, such as the “n-word,” 

and “dyke,” yet Campbell later wholly contradicted himself by asserting that Bryson was not fired 

for any specific words he used.  The glaring internal inconsistency and lack of coherence of 

Campbell’s testimony manifestly undermines Campbell’s credibility.   
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 Campbell’s shifting explanations and internal contradictions about why he supposedly 

decided to fire are utterly unreliable, at best.  Campbell’s testimony regarding the reasons why 

Amazon fired Bryson should, therefore, be discredited and only relied upon to establish the 

pretextual basis of Respondent’s actions taken against Bryson.  

3. Human Resource Manager Christine Hernandez Lied about Tracking Employees 
and Identifying Mandi Velasco 

 
 Hernandez repeatedly gave false testimony that is belied by other record evidence, which 

should not be credited for multiple reasons.  Hernandez flat out lied when she asserted that she and 

other managers were not tracking employees engaged in protest activity, and she falsely claimed that 

Respondent was unable to identify Mandi Velasco.   Because of her willingness to blatantly lie under 

oath to support Amazon’s flimsy defense, Hernandez’s testimony regarding Amazon’s reasons for 

firing Bryson, and where her testimony contradicts General Counsel’s witnesses, should not be 

credited. 

 Hernandez incredibly testified that Amazon was not tracking the employee protesters (Tr. 

2005) - despite the overwhelming record evidence establishing that Hernandez herself was intimately 

involved in identifying employees who engaged in protected concerted activities and monitoring 

their whereabouts and activities, both at the Warehouse and on social media.  Hernandez and HR 

Business Partner Pooja Desai discussed tracking the employees who entered the management office 

at JFK8 to raise their COVID concerns on March 25 almost immediately after the employees 

engaged in that protected activity.  GC Ex. 66 (Hernandez listing employees who entered the office); 

CP Ex. 16 (Desai asking Hernandez, “are we still tracking the list of protest assocaites[sic]”). CP Ex. 

16.  Hernandez also received and forwarded emails from Amazon Loss Prevention officials 

containing the names, photos and log in information of the protesting employees.  GC Exs. 70. 71.  

Hernandez further monitored the hashtags employees wrote on the signs they displayed during their 
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public protests to assist Amazon’s relentless efforts to follow the employees on social media. GC 

Exs. 115, 116.  Moreover, during the April 6 protest, Hernandez scrupulously watched the protesters 

and took diligent, virtually minute-by-minute notes describing their activities.  Perhaps most 

tellingly, on April 7, 2020, Hernandez specifically instructed Desai to “track” the protesters “every 

day” and provide information regarding where they were and what they were doing.  GC Ex. 67.  

Hernandez’s startlingly false denial that Amazon was tracking these employees reflects her 

desperate, feckless attempt to conceal the animus evident from her spying conduct.  Hernandez’s 

demonstrated propensity to lie in this regard fatally undermines her credibility.   

 Hernandez’s testimony implausibly claiming that Amazon did not identify Mandi Velasco as 

the protester with Gerald Bryson on April 6, 2020 should also be discredited. Respondent Counsel 

feebly attempted to elicit this false, self-serving denial through leading questions. Tr. 2029.46  

Hernandez offered no explanation of what she, or anyone else at Amazon, did to identify who was 

the female protester standing with Bryson.  The record evidence, however, establishes that 

Hernandez and her HR team assiduously worked to identify each of the employees who staged the 

April 6 protest and quickly determined that Velasco was the female protester standing near Bryson 

during his argument with Evans. The evidence shows that on April 7, Velasco’s name suddenly 

appeared among the names of the protesters that Amazon was tracking. GC Ex. 67.  Furthermore, 

Amazon was aware by April 7 that Velasco was the “protester with the blue sign,” and HR Business 

 
46  “Q BY MR. MURPHY: Am I correct that during the course of the investigation that no one -- no one ever advised you 
that Mandi Velasco had a video of the altercation? 
MS. COX: Objection. Leading.  
JUDGE GREEN: Okay. Sustained.  
MR. MURPHY: I'm sorry, Judge. I didn't hear your ruling.  
JUDGE GREEN: Sustained.  
MR. MURPHY: Okay.  
Q BY MR. MURPHY: At any point in the investigation, did you learn that Ms. Velasco had a video of the 
altercation?  
A No.” 
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Partner Desai reported to Hernandez that Velasco’s schedule correctly matched that of this “protester 

with the blue sign.”  Given the breadth and weight of the evidence directly contradicting Hernandez, 

her testimony is clearly false and should discredited in its entirety.  

4. Regional Loss Prevention Manager Gilbert-Differ Testimony is Uncorroborated 
and Irrelevant to Bryson’s Termination  

 
Gilbert-Differ was a belligerent, evasive, snarky witness who, rather than trying to answer 

General Counsel’s questions in a forthright manner, seemed to believe that his task as a witness was 

to portray himself as being very clever.  His testimony was plainly biased and riddled with baseless 

speculation regarding the argument between Bryson and Evans on April 6.  The crux of Gilbert-

Differ’s testimony involved his unnecessary play-by-play narration of Respondent’s surveillance 

footage depicting Bryson and Evan’s interaction.  GC Ex. 52, 62; Tr. 1212-1235.  Gilbert-Differ’s 

speculative testimony about what can be inferred from the surveillance footage is completely 

contradicted by the video evidence that contains audio and shows what really occurred.  GC Ex. 53, 

R Ex. 122.   

Gilbert-Differ’s credibility is also undermined by his hostility on cross-examination and his 

failure to answer questions in a precise and straightforward manner.  His testimony is littered with 

lengthy soliloquies in which Gilbert-Differ pontificates about various irrelevant matters that are 

mostly unresponsive to the questions posed to him.  Gilbert-Differ’s refusal to give direct answers, 

especially on cross-examination, demonstrates his unreliability as a witness. 

Thus, Gilbert-Differ’s speculative, and uncorroborated testimony should not be credited.  

More importantly, Gilbert-Differ was not Respondent’s decisionmaker concerning Bryson and 

Evans’ level of discipline.  Amazon claims that Campbell made the decision to terminate Bryson, 

and it is unclear the extent to which Amazon relied upon Gilbert-Differ’s analysis and 

recommendation in deciding to discharge Bryson.  Consequently, Gilbert-Differ’s testimony 
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asserting his conjecture regarding the events of April 6 is largely irrelevant.  For these reasons, 

Gilbert-Differ’s testimony is worthless and should be disregarded. 

 
VIII. ARGUMENT  

 
A. Amazon Violated Section 8(a)(1) by Discharging Bryson for Engaging in 

Protected Concerted Activity Under Wright Line 

1. Wright Line Is the Appropriate Legal Standard to Apply in This Case 

The credible evidence presented in this case establishes that Amazon suspended and 

discharged Bryson in retaliation for the protected concerted activity he engaged in during March and 

April 2020 in protest of Amazon’s failure to provide adequate protections for employees during the 

coronavirus pandemic.  Amazon, however, contends that it suspended and discharged Bryson for a 

shifting variety of reasons, including “bullying,” “harassment” and using “Abusive, vulgar or 

harassing language” during the verbal altercation Bryson had with co-worker Evans in the course of 

Bryson’s protest activity on April 6, 2020.  Where possibly lawful reasons such as these are offered 

to explain an employer's adverse employment action that is alleged to be unlawful, an inquiry into the 

employer’s motive is necessary, and the Board applies the mixed motive analysis set forth 

in Wright Line, 251 NLRB 1083 (1980), enf'd on other grounds 662 F.2d 899 (1st Cir. 1981), cert. 

denied 455 U.S. 989 (1982), approved in NLRB v. Transportation Management Corp., 462 U.S. 393 

(1983).  See Mountain View Care and Rehab. Center, LLC, 368 NLRB No. 128 (Dec. 5, 2019). 

The fact that Bryson’s conduct during the altercation with Evans arose in the course of 

Bryson’s protected concerted activity does not render Wright Line inapplicable.  To the contrary, the 

Board’s July 2020 decision in General Motors LLC, 369 NLRB No. 127 holds that cases involving 

offensive or abusive conduct by an employee during the course of otherwise-protected activity are to 

be decided under the Wright Line standard.  General Motors, slip op. at *15 (Wright Line standard 

applies in these instances, “regardless of the setting involved”).  Accordingly, Wright Line is the 
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appropriate legal framework for analyzing the lawfulness of Amazon’s decision to suspend and 

terminate Bryson’s employment, and as set forth below, under this analytical framework, the record 

firmly establishes that Respondent’s adverse employment actions against Bryson violated the Act. 

2. The Evidence Establishes Bryson’s Protected Concerted Activity Was a 
Motivating Factor Behind Respondent’s Decision to Suspend and Discharge 
Him 

Under Wright Line, the General Counsel bears an initial burden of establishing that an 

employee's union or other protected concerted activity was a motivating factor in the employer's 

adverse employment action at issue. Wright Line, 251 NLRB at 1089.  The General Counsel satisfies 

this initial burden by showing that: (1) the employee engaged in union and/or protected concerted 

activity; (2) the employer had knowledge of that activity; and (3) there was animus against that activity 

on the part of the employer sufficient to infer a causal connection between the employee’s protected 

activity and the adverse employment action. Tschiggfrie Properties, Ltd., 368 NLRB No. 120, slip op. 

at 1 fn. 3 (2019); see also Strongsteel of Alabama, LLC, 367 NLRB No. 90, slip op. at 1 

(2019); Donaldson Bros. Ready Mix, 341 NLRB 958, 961 (2004); North Fork Service Joint Ventures, 

346 NLRB 1025, 1026 (2006); Willamette Industries, 341 NLRB 560, 562 (2004); See also DHL 

Express (USA), Inc., 360 NLRB 730 (2014).  Willamette Industries, 341 NLRB 560, 562 (2004).  It 

is well established that proof of an employer’s discriminatory motivation can be inferred from 

circumstantial evidence establishing disparate treatment of the affected employee, tolerance by the 

employer of behavior for which the alleged discriminatee was supposedly fired, the close timing of 

the discipline relative to the employee's protected activity, the employer’s shifting defenses, and the 

employer’s failure to conduct an adequate investigation into the alleged misconduct. See Electrolux 

Home Products, 368 NLRB No. 34, slip op. at 3 (2019); Embassy Vacation Resorts, 340 NLRB 846, 

848 (2003); Medic One, Inc., 331 NLRB 464, 475 (2000). 

a. Bryson Undisputedly Engaged in Protected Concerted Activities of which 
Respondent Was Well Aware 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049701323&pubNum=0001033&originatingDoc=I21350475b1c811ebb647818ecdfac784&refType=CA&originationContext=document&transitionType=DocumentItem&ppcid=369890758f8a4727b90d23bd2079576a&contextData=(sc.Search)
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There is no dispute in the present case that Bryson engaged in protected concerted activities 

in March and April 2020 by protesting Amazon’s failure to provide adequate COVID-19 safety 

protections to employees, as Respondent admits to this in its Amended Answer. GC Ex. 1(K) at 

Exhibit A  The evidence also firmly establishes Respondent’s knowledge of Bryson’s protected 

activity, as he engaged in his protests publicly and often directly in front of Amazon supervisors and 

agents.  More than mere knowledge, the record shows that Respondent targeted Bryson with intense 

and unrelenting tracking of his activities after he became involved in and emerged as a leader in the 

employee protest movement.  For example, when Bryson engaged in protected concerted activity by 

organizing and joining a group of employees walking into the management office on March 25, 2020 

to confront JFK8 managers about employees’ pandemic-related concerns, General Manager Sai Kotha 

recognized Bryson among the group of employees and directly addressed him by name. Tr. 1002, 650.  

HR Manager Hernandez, moreover, admitted that after employees interrupted the managers’ meeting 

on March 25, Amazon reviewed surveillance videos and used a photo tool system to identify the 

employees who joined in that activity, and she admitted Amazon began tracking the log-in activity of 

Bryson and others who led the walk-in. Tr. 1975; GC Ex. 71. 

Amazon further knew that Bryson was leading his co-workers in escalating their protected 

concerted activities by staging a public protest on March 30, 2020.  Bryson spoke with numerous 

media outlets, expressing his disagreement with Amazon’s policies and practices related to managing 

the pandemic, and was featured prominently in a variety of printed and televised news reports 

chronicling employee protests at the JFK8 facility.  GC Exs. 54, 56-61.  Meanwhile, the undisputed 

evidence establishes that high-level Amazon managers, including Employee Relations Principal Milly 

Gutierrez and Employee Relations Manager Lisa Strobridge, regularly and closely monitored media 

coverage of employee protests at JFK8.  Moreover, shortly after the March 30 protest, Regional Loss 

Prevention Manager Gilbert-Differ sent pictures of Bryson engaged in the protest to HR Manager 
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Hernandez and Regional HR Manager Campbell. GC Ex. 70.  Amazon further knew that Bryson 

continued to engage in concerted activity on April 6, 2020 when he joined the additional protest that 

day, while Amazon managers closely monitored his and other protesters every move in real time.  

Indeed, Regional Loss Prevention Manager Gilbert-Differ admitted that by April 6, 2020, 

management had identified a select group of employees who were part of Christian Smalls’ group of 

protesters and considered Bryson as one of the more prominent or active members of that group. Tr. 

1374-77.  Thus, the evidence establishes that Respondent was keenly aware that Bryson was helping 

to lead the employee protest movement at JFK8, and Amazon closely monitored him as a result. 

b. Amazon Officials Directly Expressed Their Animus against Bryson and Other 
Employees Engaged in Protest Activities at JFK8 

The record, moreover, affords no doubt that Respondent harbored virulent animus against 

employees, like Bryson, who directly challenged Amazon’s mode of doing business during the 

pandemic and engaged in protest activities.  Respondent’s animus against Bryson’s protected activity 

is established by both direct and circumstantial evidence.  Direct evidence of Amazon’s animus is 

found in the comments of Amazon General Counsel David Zapolsky, whose leaked notes reported by 

media outlets in early April 2020 show that Amazon’s highest-ranking legal officer derisively viewed 

employees who engaged in protest activities and characterized employees’ protected concerted 

activities as “immoral” and “unacceptable.” CP Ex. 3.  Zapolsky’s comments reveal that Amazon 

devised a strategy to nip in the bud JFK8 employees’ burgeoning organized protest movement by 

maligning one of its leaders, Christian Smalls, as stupid and therefore unworthy of following.    

Additionally, internal communications between Employee Relations Principal Gutierrez and 

Employee Relations Manager Strobridge show these high-level Amazon officials from outside of 

JFK8 cursing JFK8 employees for sharing their workplace concerns related to the spread of COVID-

19 and dismissing their concerted complaints as “bullshit.” GC Ex. 69.  Clearly, JFK8 employees’ 

protest activities rankled Amazon officers all the way to the highest levels of the company.   
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The evidence shows that this animus trickled down to the local level at JFK8, as direct 

evidence of animus is also found in the statements of JFK8 HR Manager Hernandez, whose text 

message communications with an HR subordinate reveal that, on April 7, 2020, Hernandez gleefully 

celebrated the fact that none of the employees who engaged in the April 6 protest reported to work on 

April 7 and opined that it “might be a good day” because the protesting employees were absent.  

Hernandez’s statements are particularly salient because the evidence establishes that she was directly 

involved in Amazon’s decision to discharge Bryson.  These documents plainly illustrate that Amazon 

management disdained employees’ exercise of their right to engage in protected concerted activities 

and lamented the presence of these perceived troublemakers in the workplace. 

While the documents responsive to GC subpoenas that Respondent chose to produce clearly 

show Amazon’s animus against employees exercising their right to protest, the documents that 

Amazon has refused to produce , despite multiple orders from the ALJ and the Board to produce them, 

warrant the adverse inference that Amazon managers expressed even more direct animus against 

Bryson and conspired to retaliate against him and other protesters because of their protected activities.   

Specifically, Respondent’s obstinate refusal to produce an unredacted version of a March 25, 2020 

Chime communication between Hernandez and HR Business Partner Desai (GC Ex. 66) warrants the 

interference that Hernandez and Desai discussed Amazon’s plan to closely monitor employees 

engaged in protected concerted activities and seize upon opportunities to discipline them in order to 

discourage protected concerted activities from gaining traction and escalating.  Respondent’s refusal 

to reveal the redacted portions of another March 25, 2020 Chime communication between Employee 

Relations Managers Strobridge, Gutierrez and Elliot Jones (GC 69) warrants the inference that these 

high-level managers plotted to seize upon opportunities to discipline protesting employees in order to 

discourage protected concerted activities and mitigate any risks of unionization.  Respondent’s 

calculated decision to withhold the redacted portions of another Chime, from March 30, 2020, 
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between Hernandez and HR Business Partner Grabowski warrants a further adverse inference that 

Amazon’s local HR officials at JFK8 plotted to solicit complaints against employees engaged in 

protest activities with Christian Smalls, including Bryson, and to document any evidence that could 

substantiate potential wrongdoing by protesters and give Amazon a pretext for disciplining and 

discharging them. 

Furthermore, Respondent’s contumacious defiance of ALJ and Board orders to produce an 

unredacted version of the April 7, 2020 Chime messages between Hernandez and Desai warrants the 

inference that Amazon’s local HR officials discussed Amazon’s decision to discharge Bryson on April 

7, before it had concluded its investigation of the incident purportedly underlying his termination.  

Respondent kept these materials concealed because they are damaging to Respondent’s defense and 

reveal its managers’ virulent animus against Bryson and his fellow protesters.  It can only be 

concluded that the withheld materials establish still more direct evidence of animus showing 

Amazon’s discriminatory intent behind Bryson’s suspension and discharge. See Mcallister Towing & 

Transportation Co., 341 NLRB at 396, supra (trier of fact may impose adverse inferences as sanctions 

for subpoena non-compliance); see also Healthy Minds, Inc., 371 NLRB No. 6 (Jul. 15, 2021) 

(upholding administrative law judge’s imposition of adverse inference that an employer had no 

policies or rules prohibiting the type of activity which the discriminatee engaged in because the 

Respondent failed to comply with a General Counsel subpoena requiring production of such 

documents). 

c. Amazon’s Discriminatory Motive Is Further Shown by the Its Pattern of 
Retaliation against Leaders of the Employee Protest Movement, Its Sham 
Investigation into Bryson’s Misconduct, Its Shifting Defenses and 
Respondent’s Disparate Treatment of Bryson 

In addition to the statements of animus by various Amazon official described above, the record 

is replete with circumstantial evidence of animus establishing that Amazon’s suspended and 

discharged Bryson in retaliation for his protected concerted activities, including the evidence 
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suggesting that Amazon retaliated against other leaders of the employee protest movement at JFK8 

under pretextual bases, Respondent’s incomplete and result-driven investigation of the incident 

leading to the suspension and discharge, and its disparately harsh treatment of Bryson relative to 

similarly situated employees. 

i.  Amazon Retaliated against Other Leaders of the Employee 
Protest Movement at JFK8 

Respondent’s discriminatory motive to suspend and discharge Bryson because he engaged in 

concerted protests against Amazon’s response to the pandemic may be inferred from circumstances 

surrounding the adverse employment actions Amazon took against Christian Smalls and Derrick 

Palmer, who along with Bryson led the employee protest movement at JFK8 during March and April 

2020. 

The evidence shows that Smalls, Palmer and Bryson were the organizers and most active 

participants in the campaign among JFK8 employees to protest their working conditions in light of 

the pandemic.  Regional Loss Prevention Manager Gilbert-Differ testified that he was aware that 

Amazon and its third-party security contractors were monitoring the activities of what they dubbed 

the “Smalls group,” which was the group of disgruntled JFK8 employees who were leading protests 

against the working conditions at the facility. Tr. 1374-77.  Gilbert-Differ further testified that the 

security contractors, who were more intimately familiar with the activities of employees in the “Smalls 

group,” identified Bryson as the “Number 3 guy in Smalls group” and Palmer as “number 2.”  Not 

coincidentally, Amazon harshly disciplined each of these employees on apparent pretextual grounds. 

Amazon fired Smalls on March 30, 2020, without prior warning, supposedly for violating a 

COVID-related quarantine directive.  However, the evidence shows that Amazon had no clearly-

defined quarantine policy and made the determination to discharge Smalls before he even entered 

Amazon’s parking lot to protest on March 30 and failed to follow its typical disciplinary practices in 

imposing this penalty on Smalls. CP Ex. 16.  HR Business Partner Desai flagged her superiors in HR 
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regarding the irregularity of Amazon declining to get Smalls’ position on the matter via a “seek-to-

understand” meeting and terminating Smalls without first warning him that his quarantine directive 

prohibited him from entering Amazon’s parking lot. Id.  In a futile attempt to delay Amazon’s push 

to terminate Smalls, Desai specifically asked HR manager Hernandez, “wait did someone talk to 

smalls saying hey parking lot counts as amazon property[?]” Id.  Desai told Hernandez that it would 

be appropriate for Amazon to conduct a seek-to-understand meeting with Smalls before taking adverse 

action against him (“But it should be an stu”) and implored Amazon to consider that Smalls was 

exercising his protected “right to organize.” Id.  Amazon, however, disregarded Desai’s concerns and 

flouted its past disciplinary practices, summarily terminating Smalls on March 30 in a frantic rush to 

eliminate the most ardent employee protester.  

Days later, Amazon again deviated from its customary progressive discipline policy and issued 

employee Palmer a final warning on April 10, 2020 for violating an alleged social distancing policy 

that management had not even mentioned to Palmer previously. Tr. 673-79; GC Ex. 48.  Palmer’s 

unrebutted testimony establishes that Amazon’s managers rushed to hastily devise a seemingly 

plausible basis to issue Palmer the most severe discipline short of termination (Tr. 704), without 

conducting a seek-to-understand with him, even though Palmer had no prior discipline and despite 

Amazon’s typical practice of progressive discipline. Tr. 677-78. 

Amazon’s hurried and unorthodox discipline of Smalls and Palmer illustrates Amazon’s intent 

to retaliate against the employees who were leading the protests at JFK8 and clearly warn other 

employees that they must not similarly engage in protected concerted activities or they, too would 

face retaliation.  Amazon’s conduct in this regard establishes additional evidence of animus 

compelling the inference that Amazon likewise retaliated against Bryson because he too emerged as 

a leader of the employee protests at JFK8.  See Overnite Transportation Co., 336 NLRB 387, fn. 2 

(2001) (evidence of discrimination against other employees may be used to show an unlawful motive 
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for an employee’s discharge); International Brotherhood of Electrical Workers, Local 1579, 316 

NLRB 710, 711, fn. 6 (1995) (evidence of prior discrimination, combined with additional evidence of 

animus, support finding unlawful motive); see also Bill Fox Chevrolet, 270 NLRB 568, 570 (1984) 

(affirming finding that it is “naive to ignore” an employer’s recent discrimination against other 

employees in determining employer’s motivation); East End Bus Lines, Inc., 366 NLRB No. 180, slip 

op. at *15 (2015) (violation found based in part on employer’s demonstrated pattern of taking adverse 

action against employees who engaged in protected activity). 

ii. Amazon Conducted a “Sham” Investigation into the 
Altercation between Bryson and Evans that Specifically 

Targeted Bryson and Used the Incident as Pretext to Fire Him 

Amazon’s unlawful motivation for discharging Bryson is further demonstrated by the record 

evidence establishing that Amazon conducted a deliberately incomplete and one-sided investigation 

of the incident  precipitating the termination.  The evidence shows that Amazon had decided to 

discharge Bryson before it completed its “investigation” of the incident, relied upon inconsistent and 

conflicting witness accounts and deliberately ignored crucial evidence that would reveal the true 

nature of the incident between Bryson and Evans, all to support Respondent’s predetermined decision 

to fire Bryson.   

It is important to note that it was Amazon’s HR managers – not Evans – who initiated the 

investigation targeting Bryson.  Evans did not appear to be upset, concerned or frightened after her 

interaction with Bryson in the parking lot.  Her body language did not convey fear or intimidation.  

She strolled casually from the curb where she was smoking her cigarette, taking the longest route back 

into the building and simply carried on with her workday, at least until Grabowski had Evans sent to 

the office. Evans did not lodge a complaint against Bryson and there is no evidence to indicate that 

she ever intended to.   

Not wanting to miss an opportunity to punish and get rid of Bryson, a strong leader in the 
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employee protests, Amazon managers who huddled inside a JFK8 conference room observing the 

events in the parking lot via surveillance video quickly identified Evans and sought her out to pressure 

her to file a report against Bryson.  Less than 24 hours later, and before Amazon had completed its 

investigation of the incident, Amazon’s ultimate decision-maker, Senior Regional HR Manager 

Bradley Campbell, had already determined that Amazon would fire Bryson.  Campbell testified that 

he knew Bryson’s termination was likely, even though there were inconsistencies and clear 

inaccuracies in the witness statements that Amazon had collected at that time, which called into 

question the credibility of the witnesses to the incident.  Tr. 1845.  Despite these glaring red flags, 

Campbell did not attempt to resolve any of the inconsistencies between the witness statements and 

did not direct anyone to seek out additional witnesses.  Instead, Campbell pressed forward with 

Bryson’s discharge and directed HR Business Partner Grabowski to prepare the language Amazon 

would use in its termination notice to Bryson, even before Amazon had asked Bryson to explain his 

side of the story.  Campbell, moreover, admitted that he had decided that Bryson’s conduct warranted 

discharge, even before he reviewed incidents of comparable employee misconduct.  Similarly, 

Regional Loss Prevention Manager Gilbert-Differ recommended Bryson’s discharge before 

completing the investigation, noting simultaneously with his termination recommendation that 

Amazon should conduct a seek-to-understand meeting with Bryson, even though the decision to 

discharge him had already been made.   

Thus, by the time Grabowski interviewed Bryson on April 10, 2020, the evidence shows that 

Amazon had already made up its mind to fire him, and nothing Bryson could have said would have 

altered this pre-determined outcome of the investigation.  Not surprisingly then, Grabowski 

completely disregarded exculpatory evidence Bryson provided during the interview, including that 

Evans initiated the confrontation with him, started cursing at him first, made racist remarks taunting 
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Bryson to “Go back where you came from” and “Go back to the Bronx,”47  - and that there was a 

video showing all of this.  Instead, Grabowski declined to ask Bryson a single question about Evans’ 

conduct toward him and instead followed Campbell’s instruction to focus only on confirming 

inappropriate statements that Bryson had made.   

The Board holds that an employer’s determination to discharge an employee before speaking 

with the employee as part of its investigation, as the evidence establishes Amazon did here, supports 

a finding that the discharge was unlawfully motivated.  See Publishers Printing Co., 317 NLRB 933, 

938 (1995), enfd. 106 F.3d 401 (6th Cir. 1996) (failure to give the employee an opportunity to explain 

his actions before imposing discipline showed employer’s failure to conduct a fair and full 

investigation into the incident causing the employee’s discharge and was a significant factor in finding 

discriminatory motivation); see also The Sheraton Anchorage, 363 NLRB No. 6 (2015).  In Sheraton 

Anchorage, the Board affirmed that the employer unlawfully discharged its employee where it 

determined to discharge the employee before interviewing him and refused to consider anything the 

employee had to say in his defense.  The Board upheld the finding that the employer’s “prejudgment 

of [the discharged employee] and lack of a full investigation” reflected the employer’s “true 

discriminatory intent.” Id.  Likewise, in East End Bus Lines, 366 NLRB No. 180 the Board held that 

an employer’s decision to discharge an employee before interviewing her and its reliance upon a 

witness statement that had clear inconsistencies and “manifest inaccuracy” suggested “a rush to reach 

a conclusion, and seemingly an interest in reaching a particular conclusion.”  The same is evident 

here. 

Amazon’s investigation of the April 6, 2020 incident is further exposed as a mere sham 

 
47 Bryson testified that he was born and raised in Staten Island, so Evans’ remark that Bryson should “Go back to the 
Bronx” was intended as a racist slur insinuating that a Black man like Bryson did not belong in Staten Island. Tr. 1034.  
Mandi Velasco, who witnessed Evans utter the slur, confirmed that she, too, interpreted Evans’ comment as a racist 
remark. Tr. 879 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995136118&pubNum=0001417&originatingDoc=I1674cd4a757811eaaf56e82bee30e016&refType=CA&fi=co_pp_sp_1417_938&originationContext=document&transitionType=DocumentItem&ppcid=81783677a5764c93b8a31648ce0eb074&contextData=(sc.DocLink)#co_pp_sp_1417_938
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995136118&pubNum=0001417&originatingDoc=I1674cd4a757811eaaf56e82bee30e016&refType=CA&fi=co_pp_sp_1417_938&originationContext=document&transitionType=DocumentItem&ppcid=81783677a5764c93b8a31648ce0eb074&contextData=(sc.DocLink)#co_pp_sp_1417_938
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997022408&pubNum=0000506&originatingDoc=I1674cd4a757811eaaf56e82bee30e016&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=81783677a5764c93b8a31648ce0eb074&contextData=(sc.DocLink)
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designed to impart a veneer of legitimacy by Amazon’s failure to interview protester Mandi Velasco, 

whom Respondent knew was the closest witness to the altercation, aside from Bryson and Evans 

themselves, and whom Amazon knew filmed the entire incident.  The record evidence conclusively 

establishes that Amazon was aware that there was a female protester holding a blue sign who recorded 

the altercation between Bryson and Evans and that Amazon quickly identified her as Velasco, despite 

Respondent’s false assertions to the contrary.  GC Exs. 62, 115, 116.  The evidence shows that HR 

officials at JFK8 used all means available to them to determine the identities of the protesters and had 

initially identified the female protester with the blue sign as Helly Rangel, but they soon determined 

that Rangel did not have the work schedule that coincided with that of the female protester, while 

Velasco, whom Amazon also identified as one of the protesters on April 6, did have a matching 

schedule.  Nevertheless, HR Manager Hernandez testified, incredibly, that she decided that the 

information that could be obtained from the female protester who was the closest witness to the 

incident was not “relevant” to the investigation. Tr. 2007.  Hernandez’s startling testimony in this 

regard shows that Amazon deliberately declined to pursue evidence that would not have advanced 

Amazon’s effort to manufacture a narrative supporting Bryson’s termination.    The Board holds that 

an employer’s investigation constitutes evidence of its unlawful discriminatory motive when the 

employer fails to interview key witnesses, as Amazon failed to do here with Velasco. Shamrock Foods 

Co., 366 NLRB No. 107, slip. op. at 13 (2018) (citing American Crane Corp., 326 NLRB 1401, 1414 

(1998)); see also Ozburn-Hessey Logistics, LLC, 357 NLRB 1632, 1648 (2011) (quoting Bantek West, 

Inc., 344 NLRB 886, 895 (2005) (“failure to conduct a meaningful investigation or to give the 

employee [who is the subject of the investigation] an opportunity to explain are clear indicia of 

discriminatory intent”). 

Amazon further closed its eyes to readily available video evidence that conclusively 

establishes what occurred during the incident it was supposedly investigating.  Respondent’s dubious 
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claim that it did not see Velasco’s online video, even though it maintained a “Global Intelligence 

Program” (GIP) devoted to scouring social media platforms for mentions of employee protest activity 

at JFK8, is simply not credible.  Velasco publicized her video using the “#JFK8” hashtag (CP Ex. 6, 

Tr. 960), and Hernandez admitted that Amazon monitored the hashtags employees were using in 

connection with the April 6 protest so that Amazon could locate and monitor employees’ posts on 

social media. GC Ex. 115.  Curiously, Amazon had no trouble finding the video posted by protester 

Jordan Flowers, who posted his video on Facebook Live – the same platform where Velasco posted 

her video – and Amazon relied upon that video in its investigation to bolster its rationale for Bryson’s 

discharge.  Velasco’s video showing what actually happened between Bryson and Evans was not as 

useful for Amazon’s purpose of finding grounds to fire Bryson.  

Amazon’s brazen, defiant withholding of subpoenaed documents, in contravention of the 

orders of the ALJ and the Board, additionally warrants the adverse inference that Amazon obtained 

the Velasco video before it discharged Bryson and disingenuously concealed it.  In particular, 

Amazon’s refusal to produce unredacted versions of Hernandez’s OneNote files created on April 6 

compels the inference that Hernandez reported and shared the Velasco video with other Amazon 

managers, and Respondent’s refusal to produce unredacted versions of Hernandez’s Chime 

communications from April 7 and 8 supports the inference that Hernandez sought to conceal 

Amazon’s discovery of Velasco’s video and to use Velasco’s absence from work as an excuse not to 

interview her about the altercation she observed between Bryson and Evans.  The weight of the 

evidence thus compels the conclusion that Amazon found Velasco’s video and deliberately ignored it 

because Velasco’s video corroborated Bryson’s version of the event and provided exculpatory 

evidence confirming the extenuating circumstances that precipitated Bryson’s conduct during the 

argument with Evans.  

Presented with a similar fact pattern in K & M Electronics, 283 NLRB 279 (1987), the Board 
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upheld a finding of discriminatory intent based upon the employer’s “cursory investigation not 

designed to develop the facts as they occurred on a balanced basis, but to confirm accusations that 

could be relied on as an acceptable ground for termination.”  Id. at 292, fn. 45.  In that case, the record 

showed that the employer set out to discharge two employees who engaged in union activity and other 

protected activities, and any “avenues [of investigation] that might complicate that objective were 

avoided.”  The employer in K & M Electronics failed to interview known witnesses who might have 

supported the employees under investigation or might have failed to corroborate the accusations 

against the employees, and the employer failed to conduct any “examination concerning the possible 

exaggeration or bias on the part of the accusers” or the possibility of extenuating circumstances. Id.  

All of these factors, which the Board affirmed established a sham investigation in K&M Electronics, 

are present in Amazon’s handling of the Bryson investigation and compel the conclusion that 

Amazon’s stated basis for terminating Bryson is pretext masking the unlawful discriminatory motive 

underlying the discharge. 

iii. Amazon Offered Shifting Explanations of the Reason It 
Decided to Fire Bryson 

The record shows that Amazon has failed to articulate with any consistency the reasons why 

it says it fired Bryson.  Amazon has shifted from initially telling Bryson that he was being discharged 

for “bullying” to asserting in Bryson’s termination notice that he violated rules prohibiting “vulgar 

and harassing language.”  At trial, Amazon changed course again and denied that it fired Bryson for 

using any “specific words.” Tr. 1728, 1735.  Instead, during the hearing, Amazon alternatively 

described the basis of Bryson’s discharge as some nebulous form of “harassment,” before shifting 

again to insinuate that it fired Bryson for expressing, racist, homophobic and sexist views, or for using 

a bullhorn, or for threatening violence and posing a security risk to the JFK8 facility.  Apparently, 

Amazon will offer any and every possible explanation it can dream up to justify its decision to 

discharge Bryson. 
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Amazon’s assertion that Bryson posed a security risk is especially dubious and smacks of an 

ugly racist trope depicting Black males like Bryson as angry, violent and dangerous (just as Amazon’s 

leaked email exposed its strategy to undermine the employees’ organized protests by trying to smear 

leader Christian Smalls, another Black man, with similarly ugly racist tropes about him being stupid 

and inarticulate).  There is simply no evidence that Bryson posed a security risk.  To the contrary, the 

evidence establishes that Bryson had no history of violence, no prior disciplines and did not initiate 

or threaten violence against Evans, while Evans was clearly unafraid of Bryson, as she started and 

then prolonged the altercation with him, twice goaded Bryson to “bring it” and “make me shut up” as 

she threw her arms up and out, took the longest path back into the building as she followed Bryson, 

and then carried on with her workday after the argument ended without filing a complaint against 

Bryson.  Amazon’s post hoc decision to justify its suspension and termination of Bryson under the 

guise that he posed a security threat reflects classic “piling on” defenses, which the Board recognizes 

as evidence of pretext. See Enjo Contracting Co., Inc., 340 NLRB 1340, 1351 (2003) (shifting 

and piled on defenses proffered by an employer compel the inference that the employer’s defense is 

a pretext”). 

The Board holds that offering such shifting defenses or reasons for an adverse employment 

action constitutes evidence of the employer’s unlawful discriminatory motive and further serves as 

evidence of animus and pretext. Rainbow Medical Transportation, LLC, 365 NLRB No. 80 (2017) 

(citing Lucky Cab Co., 360 NLRB 271, 274 (2014) and Naomi Knitting Plant, 328 NLRB 1279, 1283 

(1999)).  Indeed, in Lucky Cab Co., the Board found evidence of animus and pretext based on the 

employer’s changed characterization of an employee’s misconduct at trial, similar to Amazon’s 

morphing explanations for Bryson’s discharge offered during the hearing in this case. Lucky Cab Co., 

360 NLRB at 274.  Amazon’s failure to clearly and consistently explain the basis for its decision to 

discharge Bryson establishes that Amazon’s true motivation was to stop Bryson and other employees 
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from engaging in concerted protests against Amazon’s policies and practices, and Amazon’s proffered 

explanation for Bryson’s termination is pretext. 

iv. Amazon Disciplined Bryson Far More Severely Than It 
Disciplined Employees Engaged in Similar Misconduct 

Amazon’s harsh discipline of Bryson was completely out of step with the way it typically 

responds to verbal altercations in the workplace.  The most obvious example of Amazon’s disparate 

treatment of Bryson is the vastly different punishments Respondent meted to Bryson and Evans for 

their respective roles in the same incident.  While Amazon suspended and discharged Bryson, it issued 

Evans only a first written warning, thereby delivering the ultimate punishment to Bryson and letting 

Evans off with a mere slap on the wrist.  The evidence, however, shows that these employees engaged 

in very similar conduct during their argument on April 6: both used similar vulgar language and hurled 

insults at one another; both leveled demeaning ad hominem attacks.  Amazon knew that Evans’ 

misconduct was as egregious, if not more abhorrent, than Bryson’s because Evans initiated the 

confrontation, made racist remarks against Bryson and twice threatened to escalate the argument to 

physical violence by taunting Bryson to “bring it” and to “make me shut up.”  Nevertheless, not only 

did Amazon not fire Evans, but Amazon managers decided to reward Evans by reducing her discipline 

from a final to a first written warning.  Amazon afforded no such leniency to Bryson and never 

wavered from its steadfast determination to terminate Bryson’s employment.  The evidence 

establishes that Amazon gave Evans every benefit of the doubt, while Bryson was doubted at every 

turn. This is classic disparate treatment. See Naomi Knitting Plant, 328 NLRB at 1283 (1999).  

Amazon’s starkly disparate treatment of Bryson and Evans for similar conduct during the same 

incident compels the inference that the purported basis for Bryson’s discharge is pretext. See Donelson 

Packing Co., Inc., 220 NLRB 1043, 1052 (1975) (disparate treatment of other employees involved in 

the same incident that formed the basis of another employee’s discharge establishes pretext). 

If Amazon had reviewed comparators to evaluate the appropriate level of discipline to issue 
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to Bryson, Amazon would have determined that discharging Bryson for his conduct on April 6 was 

far too severe a punishment relative to similar instances of employee misconduct.  The record in this 

case is replete with numerous examples of employees whom Amazon determined had perpetrated 

egregious verbal and even physical attacks and/or threats of violence against co-workers and 

supervisors, and yet Amazon did not fire them.   

In one instance that is remarkably analogous to the incident between Bryson and Evans, 

Amazon determined that two employees engaged in a vulgar exchange inside the workplace during 

which each of the employees called the other “bitch” and “whore” repeatedly.  Both offending 

employees in this instance received the same discipline – a final warning. GC Ex. 83(a); 84(a).  This 

shows Amazon’s practice of issuing the same discipline to two employees engaged in a verbal 

altercation.  Amazon sharply departed from this practice in discharging Bryson, while issuing Evans 

a mere first written warning, providing still more evidence of animus inferring discriminatory intent. 

See Apex Linen Service, 366 NLRB No. 12 (2018) (departure from past disciplinary practice 

establishes animus).  

Other examples in which Amazon declined to terminate employees who engaged in egregious 

violent and offensive behavior include instances where employees threatened gruesome acts of 

violence against co-workers and supervisors (GC Ex. 37, 43(a), 105, 107, 108(a)), cursed and made 

obscene gestures at managers (GC Ex. 47(a)), brought weapons inside the workplace (GC Ex. 11(a)), 

made unwanted physical and/or sexual contact with co-workers (GC Ex. 26(a), 36), and directed crude 

sexual remarks and gestures at co-workers or otherwise perpetrated sexual harassment (GC Ex. 16(a), 

35(a), 96(a)).  These examples plainly illustrate that Amazon typically does not discharge employees 

who, like Bryson, violate the policy prohibiting “abusive, vulgar or harassing language.”  Instead, the 

evidence establishes that employees who engaged in conduct far more egregious and who used 

language far more profane than did Bryson were merely warned rather than suspended and discharged, 
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in dramatic contrast to Amazon’s discipline of Bryson.  Amazon’s disparate treatment of Bryson 

further reveals the discriminatory motive behind the adverse employment actions at issue in this case 

and establishes Amazon’s purported basis for the discharge as pretext. See Naomi Knitting Plant, 328 

NLRB at 1283 (failure to discipline other employees for conduct similar to that cited as basis for 

discharge establishes unlawful motive); La Gloria Oil and Gas Co., 337 NLRB 1120, 1124 (2002) 

(evidence of disparate treatment establishes pretext). 

The evidence thus firmly establishes that Bryson engaged in protected concerted protests, that 

Amazon was aware of those activities and bore severe animus against employees who engaged in 

such protected conduct.  Moreover, the record affirms that Amazon’s unlawful motivation in firing 

Bryson in retaliation for his protected concerted activities is demonstrated by its  sham investigation 

of the incident it seized upon to discharge Bryson and its shifting, pretextual reasons to explain the 

termination.  Accordingly, the General Counsel has met its initial burden of establishing that unlawful 

considerations played a part in Bryson’s suspension and discharge under Wright Line, and the burden 

must shift to Respondent to prove that it would have fired Bryson notwithstanding his protected 

activities. 

3.   Respondent Cannot Prove that It Would Have Suspended and Discharged 
Bryson Notwithstanding His Protected Concerted Activities Because Its 
Stated Basis for the Discharge Is Pretext 

Once the General Counsel has made a prima facie showing of discriminatory motivation, the 

Wright Line burden of persuasion then shifts to the employer to prove that it would have taken the 

same adverse employment action, even in the absence of the employee’s protected activity.  Shearer’s 

Foods, Inc., 340 NLRB 1093, 1094 (2003) (citing Wright Line, 251 NLRB at 1089); see also Hunter 

Douglas, Inc., 277 NLRB 1179 (1985) (employer must prove by a preponderance of the evidence that 

the challenged personnel action would have taken place regardless of employee’s protected activity).  

The employer cannot carry this burden merely by showing that it had a legitimate reason for the action, 
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but must persuade by a preponderance of the evidence that the action would have in fact taken place 

even absent the protected conduct. Williamhouse of California, Inc., 317 NLRB 699, 715 (1995) 

(citing Roure Bertrand Dupont, Inc., 271 NLRB 443 (1984)); NLRB v. Transportation Management 

Corp., 462 U.S. 393 (1983). 

Here, Amazon cannot establish that it would have fired Bryson even absent his protected 

concerted activity, because the evidence establishes that Amazon’s purported basis for discharge is 

pretext.  Where it is shown that the employer's proffered reasons for an adverse employment action 

“are pretextual—that is, either false or not in fact relied upon—the [employer] fails by definition to 

show that it would have taken the same action for those reasons, absent the protected conduct, and 

thus there is no need to perform the second part of the Wright Line analysis.” Metropolitan 

Transportation Services, Inc., 351 NLRB 657, 659 (2007) (quoting Golden State Foods Corp., 340 

NLRB 382, 385 (2003)).  As explained above, Amazon’s virulent animus, sham investigation, shifting 

defenses and disparate treatment of Bryson show that Amazon’s purported basis for Bryson’s 

suspension and discharge were pretextual, and any proffered Wright Line defense must fail 

accordingly.   

Even assuming that the evidence establishing pretext is insufficient to preclude analysis of 

Amazon’s rebuttal case, Amazon cannot establish that it would have suspended and discharged 

Bryson even in the absence of his protected conduct.  Amazon’s harsh discipline of Bryson stands in 

stark contrast to the more lenient treatment it afforded to Evans and numerous other employees 

involved in workplace arguments or incidents involving vulgar language and/or offensive or harassing 

conduct.  Respondent cannot point to a single instance in which it terminated an employee who, like 

Bryson, had no record of prior discipline and was found to have violated the Amazon policy against 

“abusive, vulgar or harassing language.”  Furthermore, even if Amazon could show previous instances 

of terminations under circumstances similar to Bryson’s – which it cannot – the multitude of 
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countervailing examples showing Amazon’s routine tolerance of foul language in the workplace – not 

to mention egregious conduct like bringing weapons, threatening violence, unwanted sexual touching 

- establishes that Amazon did not discipline Bryson pursuant to a consistent policy or practice. See 

East End Bus Lines, 366 NLRB No. 180, slip op. at *14 fn. 57 (“a single instance of similar discipline 

for similar conduct would not establish that [the discriminatee] was disciplined pursuant to a 

consistent policy or practice, particularly in light of the extensive evidence to the contrary”). 

Accordingly, Amazon cannot overcome the overwhelming evidence that its decision to 

suspend and discharge Bryson was unlawfully motivated by animus against his protected concerted 

protests.  As a result, the evidence establishes that Amazon suspended and discharged Bryson in 

violation of Section 8(a)(1) of the Act, as alleged in the Complaint 

 
B. Amazon’s Assertion that This Case Should be Analyzed Under Burnup & 

Sims is Misguided and Incorrect 
 

 Amazon counsel knowingly misrepresented Your Honor’s statements, claiming that Your 

Honor formally held that NLRB v. Burnup & Sims is the only analytical framework under which the 

instant case must be decided and asserts that the General Counsel is precluded from litigating this 

case under a Wright Line theory. (Amazon’s Special Appeal, GC Ex. 121 at p.4; Compare, Tr. 1544, 

1546, 1658-1659)  Amazon’s overreaching assertion is false and an obvious attempt to dodge the 

clearly unfavorable result Amazon will face under the Wright Line analysis.  Your Honor made no 

such formal holding and did not preclude General Counsel from litigating this case under Wright 

Line.  That Amazon’s claim is false is made evident by Your Honor’s direction that the parties 

address the legal standard in post-hearing briefs.  Tr. 1544, 1546. 

General Counsel took the position from the outset of this trial that Gerald Bryson’s discharge 

is properly analyzed under the framework of Wright Line.  General Counsel properly litigated this 

case under the Wright Line framework.  Keenly aware that it would not be able to meet its burden of 
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proving that it would have fired Bryson even absent his protected concerted activity, Amazon’s 

Counsel desperately asserted that this case should be analyzed under Burnup & Sims.  Tr. 1661, 1664, 

1666.  Amazon’s claim that this case should be analyzed under Burnup & Sims is incorrect and 

misguided. 

 The Board will apply the test set forth in NLRB v. Burnup & Sims, Inc., 379 U.S. 21, 23 

(1964), where the conduct for which the employee is disciplined is intertwined with protected 

concerted activity.  The purpose of the Burnup & Sims framework is to provide employees protection 

against false allegations of misconduct purportedly committed during the course of protected 

conduct. Id. at 23-24. “Thus, an employer who disciplines an employee for misconduct within the 

course of otherwise protected activity will be found to have violated the Act where the evidence 

discloses that: (a) it did not honestly believe the serious conduct occurred; or (b) even if it did so 

believe, it was mistaken.” Aqua-Aston Hospitality, LLC, 365 NLRB No. 53, slip op. at 6 (2017). 

Burnup & Sims is clearly inapposite and cannot possibly be the correct framework to analyze 

the facts in this case because the record evidence, including a mountain of disciplinary records 

showing Amazon’s leniency when discipline employees even for extreme misconduct, exposes 

Amazon’s disparate treatment in firing Bryson.  Disparate treatment is inherently inconsistent with a 

good-faith belief that Bryson engaged in misconduct that warranted termination, because an employer 

acting in good faith would treat employees who engaged in similar conduct with similar discipline.  

As the evidence exposes Amazon’s defense to be pretext, they could not have held a good faith belief.  

See, Parker Seal Company, 233 NLRB 332, 346–47 (1977). See also, Integrated Electrical Services, 

Inc., d/b/a Primo Electric and International Brotherhood of Electrical Workers, Local 24, AFL-CIO, 

345 NLRB 1187 (1999) (applying a Wright Line analysis, ALJ found that General Counsel showed 

that Hughes’ protected activity was motivating factor in employer’s discharge decision and alleged 

nondiscriminatory reasons given were pretextual; ALJ held that the employer did not have 
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a good faith belief that Hughes had engaged in misconduct.  Citing NLRB v. Burnup & Sims, 379 U.S. 

21, 23 (1964), and Keco Industries, 306 NLRB 15, 17 (1992), the ALJ alternatively found that even 

if employer did have such a good-faith belief, Hughes’ discharge would be unlawful because he was 

engaged in protected activity and did not engage in misconduct. Members Liebman and Schaumber 

found that, in light of the judge’s initial finding that the employer did not have a good faith belief that 

Hughes had engaged in misconduct, Burnup & Sims and its progeny did not apply). 

Finding that Burnup & Sims did not apply where the respondent’s defense was pretext, the 

Board held in Parker Seal,  

There only remains to consider Respondent's contention that the holding of N.L.R.B. 
v. Burnup and Sims, Inc., 379 U.S. 21 (1964), finds applicability and is a defense 
available to Respondent because it believed in good faith that Anzaldua had engaged 
in conduct constituting an infraction  of its last posted rule limitedly prohibiting 
solicitation on working time. Contrary to Respondent I find the holding of Burnup & 
Sims is inapplicable to the instant case situation inasmuch as I have concluded in effect 
that there was no good-faith belief of misconduct on that matter arrived at by 
Respondent, but rather at best an instance of an opportune seizure of a reported incident 
and a warning issuance without investigation, accomplished because of animus. 

 

 As in Parker Seal, the evidence clearly demonstrates that Amazon, motivated by animus, 

seized upon Bryson’s language during the April 6th disagreement with Evans as a pretext to get rid 

of the second of three leaders of the growing employee protest movement.  As the Board found in 

Parker Seal, the Burnup & Sims analysis and defense is not available to Amazon as its defense is 

rank pretext. Accordingly, this case must be analyzed under the Wright Line framework.   

 
1. Amazon Did Not Honestly Believe that Bryson Engaged in Serious 

Misconduct that Warranted Discharge 
 

In its attempt to try to shoe-horn this case into the Burnup & Sims framework, Amazon filed 

a Second Amended Answer in which it admitted that Bryson was engaged in protected concerted 

activity during the altercation with Evans on April 6th.   GC Ex. 1(K) at Exhibit A.  However, even if 
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this case were analyzed under the Burnup & Sims framework, Amazon cannot meet its burden of 

showing that it had a good faith belief that Bryson engaged in serious misconduct.   

An employer’s mere assertion that it had an honest belief is not enough to meet its burden; 

instead, it must specifically link particular employees to particular allegations of misconduct. See 

General Telephone Co., 251 NLRB 737, 739 (1980), enfd. 672 F.2d 895 (D.C. Cir. 1981) (respondent 

must rely on specific misconduct of those whom it disciplined). “Serious misconduct” occurs when 

the employee’s activity is such that, under the circumstances, it may reasonably tend to coerce or 

intimidate coworkers.  Nexstar Broadcasting, Inc., 370 NLRB No. 68, slip op. at 1, fn. 1 (Jan. 7, 2021) 

(affirming the administrative law judge’s finding and reliance on Aqua-Aston Hospitality, LLC, 365 

NLRB No. 53, slip op. at 5-6; see also, Fresh & Easy Neighborhood Market, Inc., 361 NLRB No. 12, 

slip op. at 5 (2014) (employee’s Sec. 7 activity does not lose protection merely because it makes 

fellow employee uncomfortable) (citing Frazier Industrial Co., 328 NLRB 717, 719 (1999), enfd. 213 

F.3d 750 (D.C. Cir. 2000)); Consolidated Diesel Co., 332 NLRB 1019, 1020 (2000) (“[l]egitimate 

managerial concerns to prevent harassment do not justify . . . . discipline on the basis of the subjective 

reactions of others to [employees'] protected activity”) (cases cited therein omitted).  

For many reasons, Amazon cannot meet its burden of showing that it held a good faith belief 

that Bryson engaged in serious misconduct that warranted discharge.  First, Amazon sought out Evans 

to get her statement about the incident;  Evans, herself, never filed a complaint about Bryson’s 

conduct.  Next, the evidence establishes that it conducted a sham investigation designed to 

manufacture a case against Bryson, cherry-picking bits of “evidence” that fit with its intention to 

manufacture a case against Bryson and disregarding inconvenient evidence that supported Bryson – 

like Bryson’s denials of calling Evans a c--t and of using the n-word.  Grabowski repeatedly ignored 

Bryson’s complaint that Evans initiated the altercation and made a racist remark toward him.  

Grabowski was not interested in Bryson’s version of events. See Remington Lodging & Hospitality, 
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LLC (Sheraton Anchorage), 363 NLRB No. 6, 16 (2015) (failure to elicit accused employee's version 

of events is inconsistent with good-faith investigation) (citing K & M Electronics, 283 NLRB 279, 

291 fn. 45 (1987)).  Amazon also willfully failed to interview a critical employee witness (Velasco), 

a current employee who might understandably hesitate to come forward on her own. Amazon gave 

Evans every benefit of the doubt while doubting or disregarding Bryson at every turn. This one-sided, 

result oriented investigation is classic disparate treatment. See Naomi Knitting Plant, 328 NLRB 1279, 

1283 (1999). 

Amazon’s investigation is also exposed as a sham as it clearly approached its investigation 

with the design to manufacture a case to seemingly support firing Bryson.  Arkema, Inc., 357 NLRB 

1248, 1248-1249 (2011) (rushing to judgment by completing investigation and preparing written 

reminder before speaking with the employee). Indeed, Amazon chose to conduct its investigation as 

if it were a criminal matter, with a victim and a perpetrator.  The evidence overwhelmingly establishes 

that Amazon decided to fire Bryson even before speaking to Bryson.  On April 7th, Campbell decided 

termination was appropriate, and Grabowski generated the termination language before ever giving 

Bryson the chance to present his version of events.  Grabowski’s conversation with Bryson on April 

10, 2020, was a charade, to give the appearance that Amazon was taking its usual steps in the 

disciplinary process and was intended only to document as much incriminating evidence against 

Bryson as possible.   

Moreover, the credible record evidence establishes that Amazon willfully turned a blind eye 

to the most accurate, probative evidence—a statement from Mandi Velasco and her video of the 

incident.  Trailmobile Trailer, LLC, 343 NLRB 95, 106 (2004) (failure to conduct meaningful 

investigation, including ignoring potential evidence, suggests that employer “seized upon” complaint 

to rid itself of union officers).  The record establishes that Evans and Bryson told Amazon that Bryson 

was with a female protester.  Bryson also told Grabowski that the altercation was recorded.  And the 
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record evidence shows that Amazon had video surveillance footage of the entire incident.  GC Ex. 62.  

The day after the altercation, Respondent identified Velasco as the protester with the blue sign who 

was the closest witness to the event.  Yet, Amazon willfully refused to interview Velasco—the person 

in closest proximity to the altercation and who Amazon could see from the surveillance video had 

recorded the entire event, and  asserted, despite its global intelligence tracking program, that it was 

not aware of  Velasco’s Facebook Live video.   

Respondent’s reason for terminating Bryson was thus clearly pretextual and Respondent 

cannot establish that it had a good faith belief that Bryson engaged in serious misconduct.   Amazon 

was unable to pinpoint a specifical  behavior that warranted Bryson’s discharge;  instead, Amazon 

presented shifting reasons.  See e.g.,  General Telephone Co., 251 NLRB at 739.  

 
2. Bryson Did Not Engage In Misconduct Serious Enough to Warrant 

Termination 
 

The evidence shows that Bryson did not engage in serious misconduct that warranted 

termination.  The record is replete with examples of Amazon issuing mere warnings to employees 

whose language was the same as or was far more egregious than that of Bryson.  Amazon has tolerated 

using vulgar and harassing language such as bitch, whore, n-word, “suck my dick” “fuck yourself,” 

and associating homosexuality with child molestation.  There are also myriad examples of employees 

having verbally threatened physical violence against co-workers or supervisors, brought weapons to 

work, threw boxes at coworkers and engaged in unwanted sexual touching.  Amazon’s management’s 

over-the-top pearl-clutching at Bryson using the word bitch and saying that Evans looked like she was 

on drugs (while ignoring the fact that Evans said the same and worse) is laughable, especially when 

Amazon abjectly failed to explain why it did not fire employees who engaged in objectively far worse 

misconduct.   

Therefore, Amazon abjectly failed to prove that Bryson engaged in misconduct warranting 
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discharge.  As such, Respondent violated Section 8(a)(1) when it discharged Bryson.    

 
IX. AMAZON’S AFFIRMATIVE DEFENSE IS WITHOUT MERIT 

 
 

Amazon’s affirmative defense challenging the authority of former Acting General Counsel 

Peter Sung Ohr to issue complaint in this case, based on the argument that former General Counsel 

Peter B. Robb was unlawfully removed from office in January 2021, is without merit and must be 

rejected.  The Board has definitively held that the President lawfully removed former General 

Counsel Robb in accordance with Section 3(d) of the Act. Aakash, Inc. d/b/a Park Central Care & 

Rehabilitation Center, 371 NLRB No. 46, slip op. at 1-2 (Dec. 30, 2021).  Moreover, the Board has 

recognized that “we are now beyond what would have been the end of former General Counsel 

Robb’s term on November 17, 2021, which necessarily removes any doubt as to [General Counsel 

Jennifer A. Abruzzo’s] current authority.” Wilkes-Barre General Hospital, 371 NLRB No. 55, slip 

op. at 1 n.2 (Feb. 1, 2022).  Accordingly, there is no basis for calling into question the authority of 

General Counsel Abruzzo to continue prosecuting the unfair-labor-practice complaint in the 

present case. 

X. CONCLUSION  
 

A preponderance of the credible evidence supports the allegations in the Complaint.  It is 

respectfully urged that the Administrative Law Judge find that Respondent violated Section 8(a)(1) 

of the Act by firing Gerald Bryson and grant any and all relief appropriate under the Act including the 

Remedies set forth below. 

 
XI. REMEDIES  

 
Counsel for the General Counsel respectfully requests that Your Honor order that Amazon 

take the following actions to remedy its unlawful conduct: 
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1) Immediately reinstate Gerald Bryson to his former position of employment;  

2) Make Bryson whole for the losses he suffered because of Amazon’s violations, including 

wages and other benefits, including interest, excess tax liability and consequential damages 

that stem from Amazon’s unlawful termination of Bryson;     

3) Post any Notice to Employees that is ordered, in English and Spanish, in all employee 

breakroom and cafeterias and all places where Amazon typically posts Notices to 

Employees, including in employee bathrooms and bathroom stalls;  

4) Post any Notice to Employees that is ordered, in English and Spanish, by all electronic 

means, including Intranet, email, text messages, and other applications that Respondent 

uses to communicate with its employees; 

5) Order a principal of Respondent, in the presence of a Board agent, to read any Notice to 

Employees that is ordered to employees at a meeting convened for that purpose at a times 

and places designed to afford the widest audience; 

6) Distribute any Notice to Employees that is ordered to all current and newly hired Amazon 

managers and supervisors; 

7) Convene training sessions, conducted by a Board agent of the NLRB, for all supervisors 

and managers on the rights guaranteed to employees under Section 7 of the Act;  

8) Issue a formal letter of apology to Gerald Bryson, apologizing for any hardship and distress 

caused by Amazon’s decision to fire him and assuring him that Amazon will take the 

necessary steps to ensure that his rights and the rights of Amazon’s employees to engage 

in protected concerted activity are respected and are free from retaliation; and  

9) Rescind and remove from Amazon’s records any reference to the suspension and 

termination of Gerald Bryson and notify Bryson in writing that we will not use the 

suspension and termination against him in any way. 
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Signed electronically March 4, 2022, in Brooklyn, New York, 
 
 

/s/ 
 Evamaria Cox 
 Matthew Jackson 
 Counsel for the General Counsel  
 National Labor Relations Board  
 Region 29 
 Two MetroTech Center, Suite 5100 
 Brooklyn, New York 11201 
 Tel. (718) 765-6172 
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	Gerald Bryson
	An Individual

	I. STATEMENT OF THE CASE
	II. PROCEDURAL HISTORY
	III. STATEMENT OF THE FACTS
	A. Respondent’s Operation
	1. The JFK8 Facility

	Amazon is an online retailer with a Fulfillment Center in Staten Island, New York, known as JFK8 (JFK8 or Warehouse).  GC Ex.1F  1(F); Tr.2F  600.  At JFK8, Amazon employs about 5,000 workers, also known as “associates.”  Tr.  595-596.  JFK8 operates...
	There is a large parking lot outside of the Warehouse.  GC Ex. 51.  The parking lot spans the entire length of the building.  Tr. 598-599.  All JFK8 employees park their cars in the lot.  Tr. 600.
	2. Employees’ Work Duties

	Respondent’s JFK8 employees perform various duties such as receiving, stowing, counting, picking, packing, and shipping.  Tr. 595.  The first step in Respondent’s operation is receiving inventory which is delivered by truck, which is then distributed...
	The JFK8 employees’ schedules vary widely.  The employees’ schedules include working the front half, back half, and “donut” schedule, among others.  Tr. 843. Employees that work the “front half” of the week work on Sunday through Wednesday.  Id.  Emp...
	Full-time employees work 10-hour shifts at the Warehouse.  Tr. 652.  During a given shift, employees often work at multiple workstations.  Tr. 626-627.  An employee who is assigned to pick, for instance, can be switched to a count station during the ...
	Despite the size of the Warehouse, employees work in close physical proximity to each other.  Tr. 614.  For example, when inventory is received off trucks, there are multiple employees working shoulder-to-shoulder as they grab boxes and place the box...
	B. Bryson’s Employment with Amazon
	Bryson was hired by Respondent in October 2018, just after JFK8 first opened its doors in September 2018.  Tr. 986, 1923.  Bryson initially worked as a counter in the “PCF” or Pick Count Floor department from October 2018 until about March 2020. Tr. ...
	In approximately March 2020, Bryson began working in outbound ship dock.  Tr. 988.  Bryson worked the “back half” day shift from 7:15 a.m. to 5:45 p.m. in outbound ship dock until his suspension and termination in April 2020.  Tr. 989.  Bryson’s duti...
	Because of the COVID-19 pandemic and Amazon’s failure and refusal to take precautions to protect employees, Bryson testified that he was scared to go to work.  Tr. 990.  Consequently, Bryson took “UPT” or unpaid time off between March 28th and his te...
	Before the pandemic struck and Bryson began organizing with his corkers to improve Amazon’s health and safety practices, as described below, Bryson had an unblemished employment record.  Throughout roughly one and a half years of full-time employme...
	C. Bryson and His Coworkers Grew Concerned about the Lack of Protection Amazon Offered Employees Against COVID-19
	In March 2020, most employees, including Gerald Bryson and Derrick Palmer, did not initially know much about the spread of coronavirus in New York City.  What Bryson, Palmer and other employees did know was that the virus was spreading extremely fast...
	In early March 2020, employees’ COVID-19 concerns multiplied daily.  At that time, Amazon began sending text messages to alert employees of known positive cases at JFK8.  Tr. 851.  Amazon, however, provided employees with only a bare minimum amount o...
	As COVID cases at JFK8 continued to rise, Amazon provided even less information to employees.  It removed from its text message notifications the running total of positive cases at JFK8.  Tr. 852.  Employees were forced to speculate amongst themselve...
	By late March, most businesses in New York City were closed because of the rise in COVID cases throughout the city, but JFK8 remained open.  Tr.613   Amazon employees were deemed “essential workers.”  Id.  However, Amazon did not treat its workers as...
	Given these conditions, Amazon employees were downright terrified just to come to work.  Fearful that they would contract COVID and infect their loved ones, employees began talking amongst themselves about their unsafe working conditions and question...
	D. Amazon Blithely Hosted a Carnival While COVID-19 Ravaged New York City
	On about March 15, 2020—in the midst of a deadly pandemic—Amazon held a “carnival” event for employees at JFK8.  Tr. 993, 637.  Amazon scheduled the carnival for a time when the maximum number of employees would attend between the day and night shift...
	Bryson, Palmer, and Smalls walked through the carnival area.  Tr. 637, 638-639, 993.  They were shocked that Amazon would conduct a “carnival” while a lethal virus was spreading through the city.  Palmer likened the event to one “big party.”  Tr. 636...
	Amazon set up the carnival area so that employees were forced to walk through the carnival area as they entered and exited JFK8; they could not miss it.  Tr. 636.  There were about 100 employees crammed inside a room only the size of a large bedroom....
	E. Bryson and His Coworkers Decided to Join Together to Demand Safer Working Conditions
	Appalled by Amazon’s disregard for employee safety, Bryson testified that it was at the carnival that he, Palmer, and Smalls decided that they would begin to protest Amazon’s conduct.  Bryson, Palmer, and Smalls decided to sit in the lunchroom while t...
	Palmer testified that he discussed with Bryson and Smalls addressing COVID workplace safety with coworkers and Amazon management.  Tr. 645.  Palmer testified that he, Bryson, and Smalls decided that on March 25th, 2020, they would come to JFK8 at the...
	The day before Bryson and his co-workers’ planned to interrupt the managers’ meeting, their concerns came to a head.  On March 24, 2020, Palmer learned from Christian Smalls that there was yet another positive case at JFK8 and that Respondent only pl...
	F. Bryson and His Coworkers Brought Their Health and Safety COVID-19 Concerns Directly to Amazon Management During Manager Meetings
	On March 25, 2020, Bryson, Palmer and Smalls came to JFK8 and began speaking to employees about their COVID concerns.  Palmer and Bryson each spoke to at least fifty employees. Tr. 646.  Bryson, Palmer, and Smalls spoke to employees in the lunchroom....
	After spending about one hour organizing their coworkers to collectively address their shared workplace safety concerns to management, Bryson, Smalls, Palmer led a group of approximately fifteen employees into the general manager’s office at JFK8.  T...
	Bryson spoke next and directed his comments toward General Manager Kotha. Looking directly at Kotha, Bryson asked, “do you realize that people are dying out here, and we don’t know how or why?”   Tr. 1002.  He pleaded to Kotha that he did not want to...
	Other employees attempted to speak up during this meeting.  Tr. 651.  However, in an attempt to stop them from speaking, Hernandez told employees that they can’t speak at one time.  Tr. 651.  Kotha’s response to each employee who raised concerns was ...
	The employees left the managers meeting and went to the cafeteria to wait for Amazon to reply to their concerns—as General Manager Kotha had promised.  Tr. 652.  Byson waited in the cafeteria for a short period of time before leaving.  Tr. 1002-1003....
	Dissatisfied with Amazon’s response, Smalls and Palmer decided to continue bringing employee health and safety concerns directly to Amazon management in the main office at JFK8.  On March 26 and 27, 2020, Smalls and Palmer entered the general manager...
	Amazon’s failure to meaningfully address the employees’ COVID concerns made it clear to employees that Amazon was not going to provide the appropriate health and safety protections without a fight.
	G. Bryson and His Coworkers Escalated their Protected Concerted Activities and Planned a Public Walk-Out
	After bringing their concerns directly to managers during managers’ meetings on March 25, 26, and March 27, 2020, and seeing their requests for COVID safety precautions go unmet, employees began feeling disrespected.  Tr. 661. Bryson, Palmer, and Sma...
	The three employee leaders thus organized a larger-scale public protest scheduled to take place on March 30, 2020, to demand proper protective equipment and shutting down JFK8 for cleaning, as Amazon had done with its facility in Queens.  Tr. 661-662...
	H. Amazon Monitored Employees’ Protest Activities and Developed a Strategy to Undermine Worker Organizing
	Although none of the March 30th walk-out organizers notified Amazon about the protest, the evidence establishes that Amazon was well aware of it before the event began.  Tr. 663.  Amazon meticulously identified the employees who had interrupted the m...
	Respondent’s identification of employees began almost immediately following the March 25, managers’ meeting with the help of Amazon’s Loss Prevention department.  Generally speaking, Loss Prevention’s role at Amazon is to ensure that employees do not...
	HR Manager Christine Hernandez testified that after employees interrupted the managers’ meeting on March 25th Amazon looked at its surveillance cameras and used a photo tool system with employees’ pictures to identify each of them.  Tr. 1975.  In an ...
	Kotha, Hernandez, Human Resources Business Partner Pooja Desai, and Senior Operations Manager Zach Marc, moreover, all took notes on the COVID-19 health and safety concerns that employees raised at the managers’ meetings on March 25, 26, and 27, 2020...
	“group sentiment is that the site knew about this information[sic] is delaying sharing updates.  They believe the AA7F  is a picker and every item picked must be contaminated; therefore the entire site is at risk of carrying COVID.  Finally, they beli...
	Kotha’s “closing sentiment” of Bryson’s remarks is ranked as a “Yellow.”  Id.  Regarding the statements made by Palmer, Kotha indicates,
	“Derrick was concerned that JFK8 is not following CDC guidelines.  He claims “we” called the CDC, and confirmed JFK8 doesn’t meet the standards.  He asked if people had kids, and know what it feels like to want to keep your family safe.  Overall, Derr...
	Kotha’s “closing sentiment” of Palmer’s remarks is ranked as a “Red” threat level.
	Amazon sent the names of the employees who raised their COVID concerns to managers in the JFK8 main office to company officials based outside of JFK8.  On March 25, 2020,  the list of the employees’ names was discussed in a Chime8F  communication bet...
	Amazon further began holding a series of management meetings where it strategized its response to worker organizing.  A Chime chat dated March 27, 2020, between HR Manager Hernandez and HR Business Partner Desai shows that Amazon endeavored to track ...
	Amazon outlined its concerted response to employee protest activity in its “Run of the Show” notes.  GC Ex. 129(a).  The “Run of Show” notes establish that Amazon developed an even more robust response to worker organizing after it monitored employee...
	On 3/28/2020, JFK8 leadership receive information regarding an associate walk out planned for Monday 3/30/2020 at 11:00 a.m.  Social media posts indicate associates will walk out in protest of the site remaining open.  Associates continue to express a...
	In preparation for the employees’ walk-out, Amazon scheduled a “pre-protest meeting on 3/29/20 to review all relevant information” and planned to “reconvene on 3/30/20 at 9:00 a.m. and then again at 11:45 a.m.”  Id.  On the day of the walk-out, Emplo...
	I. Bryson and His Coworkers Staged a Walk-Out on March 30 and Amazon Immediately Fired Christian Smalls in Response Under False, Premeditated Pretenses
	At the end of its pre-protest meeting on March 29 and anticipating that Smalls would participate in the March 30th walk-out, Amazon concocted a plan to fire Smalls, who along with Bryson and Palmer, was leading the employee protest activity at JFK8. ...
	On March 30, as Amazon was preparing to execute its strategy to get rid of Smalls, Desai continued to raise red flags.  She questioned Amazon’s purported basis for the discharge by wondering aloud whether Amazon had appropriately notified Smalls abou...
	“Christine…I know I don’t need to tell you. But come on.
	1) Not being in the building=suspending badge. Which to most would mean not past lenels.
	2) They were social distancing as requested.
	3) It was a peaceful protest. His right to organize is protected
	4) There were no unsolicited group gatherings. They were all off the clock waiting to speak to the GM as per open door policy. And waited patiently.
	5) This is going to[sic] be perceived as retaliation. They want it to happen NNOW and are coming up with a back up plan for in case they come back for the next break.”   Id.
	Amazon, nevertheless, disregarded Desai’s concerns about the propriety of terminating Smalls and pushed forward with his discharge on March 30 when Smalls participated in a public employee protest intended to pressure Amazon to improve its COVID safe...
	On March 30, 2020, employee protesters arrived in the JFK8 parking lot at around 11:00 a.m.  Tr. 666, 1007.  Amazon had New York City Police Department patrolling the facility.  Tr. 1084; GC Ex. 129(c).  Amazon posted at least two security officers o...
	Bryson did not use a bullhorn on March 30.  Tr. 671, 1008.   Byson’s main role during the March 30th protest was to speak to the media.  Tr. 671-72.  Bryson was pictured and quoted in various publications and appeared on the broadcasts of numerous me...
	A total of about fifty protesters participated over the course of the two-hour walk-out.  Tr. 1006. However, a much smaller group of about fifteen employees remained throughout the entire protest until it ended around 1:00 p.m.  Tr. 665, 670.  Among ...
	At the end of the March 30th walk-out, Amazon carried out its calculated plan to terminate Smalls.  Palmer testified that as soon as the protest was over at around 1:00 p.m., he and Smalls crossed the street onto the public sidewalk.  Tr. 669-670.  P...
	The premeditated nature of Smalls’ discharge, despite warnings from an Amazon HR official that there were inadequate grounds to support his termination, show that Amazon seized upon Smalls’ participation in the March 30 protest as a pretense establis...
	On April 2, 2020, media outlets reported on leaked, internal notes from a meeting among Amazon’s top-level management during which Amazon’s General Counsel David Zepolsky scornfully disparaged Smalls calling him an “organizer” who was “not smart or a...
	Beginning with Smalls’ termination on March 30, 2020, Respondent set in motion its scheme to thwart employee protests at JFK8 and retaliate against the leaders of the burgeoning organizing movement.  Respondent was steadfastly determined to terminate...
	J. After Smalls’ Termination, Amazon Directed its Attention Toward Bryson as He Became a Leader and the Public Face of the Protest Campaign
	With Smalls terminated, Respondent put its “Risk Mitigation Strategy” into high gear and began zeroing in on Bryson.  “The JFK8 cross-functional working group consit[ing] of Ops, HR, ER, LP, Safety, PR, PP, IOC, GIP and Legal13F ” began communicating...
	The widespread media coverage of Bryson during the March 30 protest made it effortless for Amazon to closely monitor him.  Bryson was the most easily recognizable protester, as he wore a hot pink “do-rag” on his head, along with pink sneakers.  Photo...
	Bryson testified that after the March 30th walk-out, he augmented his leadership role in the protest movement after Amazon fired Smalls.  After he had been fired Smalls was from entering Amazon’s property, so Bryson understood that he needed to help...
	K. Bryson Led Employees During Another Protest on April 6, While Amazon Monitored the Protesters’ Every Move and Their Social Media Accounts
	Employees planned their next protest for April 6, 2020.  The purpose of the April 6th protest was to continue to raise employees’ COVID-19 related safety concerns and object to Amazon retaliatory discharge of Smalls.  Tr. 686-687.  Palmer publicized...
	In accordance with its “Risk Mitigation Strategy” Amazon was prepared for the employees’ arrival at JFK8 on April 6.   Senior Regional HR Manager Bradley Campbell testified that Amazon knew there would be a protest on April 6, 2020 but claimed he cou...
	Similar to the March 30th Walk-Out, Respondent strategically placed managers in front of the Warehouse on April 6.  At the time that employee protesters arrived, two security officers and one safety employee were already stationed outside of JFK8.  T...
	During the protest, Hernandez huddled in the general manager’s conference room with the General Manager Kotha and Regional Loss Prevention Manager Gilbert-Differ.  Utilizing Amazon’s system of surveillance cameras, these managers observed the employe...
	Hernandez made sure to capture the hashtags on employees’ signs that would enable Amazon to continue to monitor employees on social media.  Hernandez noted that employees wrote, “#Amazonstrike,” and “#shutitdown.” Id.  Hernandez also noted what emplo...
	Having Hernandez, Kotha and Gilbert-Differ monitor every movement of the employees’ April 6 protest, however, was not enough surveillance for Amazon.  Instead, Amazon had teams of individuals—including officials in its Public Relations department—mon...
	Campbell testified unequivocally that at Amazon there exists a team that monitors and captures employees’ social media activity, including Facebook posts and TikTok videos.  Tr. 1791, 1877, 1882.   Human Resource Manager Hernandez testified incredibl...
	By the end of the protest on April 6th, a recap of the Jordan Flowers Facebook Live stream15F  of the demonstration was circulated internally.  GC Ex. 129(a).  The recap notes that, “10 or fewer people participated, and no employees who clocked in to...
	L. Bryson Was Involved in a Verbal Altercation with a Co-Worker During the April 6th Protest
	Smalls, Palmer, Bryson, Flowers and Mandi Velasco were part of the small group of protesters outside of JFK8 on April 6, 2020.  Tr. 688.  The protest started around 11:30 a.m. and ended around 1:30 p.m.  Tr. 1023.  During the protest, Smalls remained ...
	The interaction between Bryson and Evans began around 12:00 p.m.  Tr. 1028, 873.  Bryson had seen the woman at work before but did not know her name.  Tr. 1029.   Before the interaction began, Bryson was using a bullhorn to express employees’ COVID-19...
	As he engaged in this activity, Bryson testified that he heard a woman, whom he could not see at the time, shout at him, “Why don’t you get the fuck out of here.”16F   Tr. 1030.  Bryson ignored this initial jeer.  However, the heckling did not stop.  ...
	When Bryson saw Evans, he said, “You don’t even have to be over here and you don’t have to say anything.”  Tr. 1032.  Bryson and Evans asked each other, “Where do you come from?”  R Ex. 122 (See timestamp at 2:22).  Referring to Amazon’s offering empl...
	Evans then shouted what Bryson and Velasco clearly understood to be a racial slur.  Tr. 1034, 879.  Evans said, “Go back to where you came from! Go back to the Bronx!”  R Ex. 122 (See timestamp at 2:35).  Bryson was caught off guard by the Evans’ stat...
	The recording of the interaction establishes that Evans further escalated the argument by threatening violence when she said, “If you want to bring, I’ll bring it!”  Id. timestamp at 2:46.  Bryson and Velasco both understood the remark “bring it” as t...
	Bryson heading in the opposite direction away from Evans, in the direction where he initially came from.  Tr. 880-881, 1035.   Evans called out, “Bye douchebag!”  R Ex. 122 (See timestamp at 3:11).  Bryson shot back, “When you get a family and you car...
	Evans finished smoking her cigarette and stood up to go inside the building.  Tr. 1452, 1036, 883.  Rather than walking directly across the street and taking the shortest, most direct route into the building to avoid the possibility of further interac...
	Bryson replied, “I’ll make nothing!” R Ex. 122 (See at timestamp 5:09).  At this point, Evans was standing in front of the doors of the building.  Tr. 1038.  Bryson testified that the woman was getting ready to enter, but before she did so, she turned...
	The recording of the interaction and the corroborative testimony establishes that while Evans twice tried to provoke violence, Bryson never did.  To the contrary, it was Bryson who tried to walk away from the interaction, but Evans followed him.  Thro...
	Even after, Evans went back inside the building, no one from safety or security came to speak with Bryson.  Tr. 890.  Velasco testified that she remained in the area where she and Bryson were protesting for about ten minutes after the interaction ende...
	About five minutes after the interaction, Bryson spoke with Flowers, who was at the time shooting a Facebook Live video.  Id.  Byson appears during several segments of the Facebook Live video captured by Jordan Flowers.  GC Ex. 63 (See e.g., timestamp...
	Bryson also made comments on the Flowers Facebook Live video related to the Christian Smalls’ termination.  Bryson mentioned the leaked, internal notes from a meeting among Amazon’s top-level management.  See e.g., CP Ex. 3.  Bryson explained that whe...
	M. Amazon Seized on the April 6th Verbal Altercation by Soliciting a Complaint from Evans and Seeking Out Managers as Witnesses to Manufacture a Pretextual Reason to Fire Bryson
	As the verbal altercation between Bryson and Evans unfolded, Maciej Curlej, the Operations Manager stationed outside JFK8 to monitor the protest, called General Manager Kotha to notify him about the incident.  Tr. 1926; see also R Ex. 12.  At the tim...
	Hernandez testified that after Kotha received the call from Curlej, Kotha directed her to look into the incident.  Tr. 1926-1927.  Hernandez testified that she was able to identify Gerald Bryson by the surveillance video that she was watching live.  T...
	Curlej also contacted Loss Prevention, but he, too, did not state that the incident involved any threats, violence, or theft.  Gilbert-Differ further testified that he spoke with Curlej “very soon” after speaking with Hernandez.  Tr. 1207.  Gilbert-Di...
	Gilbert-Differ used the surveillance footage to determine that the woman involved in the verbal altercation with Bryson was Evans, testifying that Amazon’s surveillance cameras are synced with its “access-badge” system which tracks employees’ badge sw...
	Grabowski testified that between 12:30 p.m. and 1:30 p.m. Hernandez told him about the incident in the parking lot without providing details and only saying that “that something happened to Dimitra Evans.” Tr. 1449, 1593.  Hernandez asked Grabowski fo...
	N. Amazon Conducted a Sham “Investigation” with Bryson’s Termination as its Predetermined Goal
	While Amazon witnesses testified that Bryson’s conduct was so egregious that it had no choice but to fire Bryson, Regional Senior Human Resource Manager Bradley Campbell admitted that he had discretion in meting out discipline.  Tr. 1837.  The evidenc...
	The evidence establishes that Amazon went so far as to prepare the language to be used in Bryson’s termination notice even before they obtained Bryson’s account of the April 6th events.  On April 10, 2020, before Grabowski or anyone else representing ...
	Shortly after speaking with Bryson on April 10th, Grabowski sent Campbell and Human Resource Manager Hernandez notes from his conversation with Bryson.  R Ex. 18.  Campbell interpreted Bryson’s words from Grabowski’s notes and the Jordan Flowers Faceb...
	Like Campbell, the evidence reveals that Regional Loss Prevention Manager Gilbert-Differ made the snap recommendation to fire Bryson –without ever hearing from Bryson to get his side of the story.  Gilbert-Differ received witness statements about the ...
	As did Campbell, Gilbert-Differ admitted that there were inconsistencies in the witness statements that he reviewed, but he made no attempt to investigate these inconsistencies in order to evaluate the credibility and reliability of the witness accoun...
	The evidence shows that the allegation that Bryson threatened Evans was unfounded in Gilbert-Differ’s investigation. Campbell testified that Human Resources did not follow Loss Prevention’s recommendation to terminate because Human Resources determine...
	Campbell further testified that he reviewed disciplines issued at JFK8 as part of the investigation.  Tr. 1713.  Campbell testified that the HR team researched and presented him with disciplines issued for harassment.  Id.  Campbell testified that eit...
	O. Amazon Initiated the Investigation Targeting Bryson Without a Complaint from Evans and Selectively Gathered Information Only from Management Witnesses, Ignoring Highly-Relevant Evidence
	At no time did Evans report Bryson for his conduct.  Instead, it was Amazon managers who sought out Evans.  Almost immediately after Human Resource Manager directed Grabowski to “check on” Evans, Grabowski had Evans’ manager send her to the main offic...
	Grabowski then gave Evans a pen, a statement form, and five minutes to write a statement.  Tr. 1452, 1593.  In her statement, Evans did not include that Bryson called her “cunt” or that he made references to her drug use.  See e.g., R Ex. 10.  Evans n...
	Grabowski claims that after Evans wrote her statement, she returned to work, but fifteen minutes later, Evans returned to the main office and provided him with Process Assistant Christopher Urso’s name as an additional witness to the altercation.20F  ...
	Senior Operations Manager Maciej Curlej sent Grabowski his statement in the form of an email timestamped April 6, 2020 6:10 PM.  R Ex. 12.  In his statement, Curlej identified Bryson by his full name.  Id. Curlej stated that Evans said to Bryson, “Get...
	Grabowski next collected a statement from Senior Human Resource Business Partner Shaianna Donaldson.21F   Donaldson sent Grabowski her statement.  Tr. 1465; See e.g., R Ex.  13.22F   Grabowski next attempted to get statements from the security guards....
	Within four hours after the incident, Grabowski had collected the five statements from Evans, Urso, Curlej, Donaldson, and Bertone, and he sent them to Loss Prevention Manager Gilbert-Differ by email on April 6, 2020, at 5:03 PM.  R Ex. 105.  Grabowsk...
	On the morning of April 7, 2020, Gilbert-Differ sent Security Supervisor Paul Chierchio a Chime chat and informed him about the altercation.  GC Ex. 72.  Gilbert-Differ requested that Chierchio provided a statement in an email.  Id.  Chierchio stated ...
	Chierchio supplied Gilbert-Differ his statement by email on April 7, which Gilbert-Differ then forwarded to Grabowski.  R Ex. 8. Contradicting Evans’ statement, Chierchio reported that it was Evans who engaged Bryson “with her opinion as if to correct...
	A Chime chat establishes that by April 7, 2020, Amazon had identified Mandi Velasco—the person closest to Bryson and Evans during the April 6th incident and whom Amazon could see on its surveillance footage recording the interaction—as the protester w...
	The evidence establishes that on April 6, 2020, Regional Loss Prevention Manager Gilbert-Differ reviewed surveillance video of the incident and saw the protester with the blue sign.  Tr. 1338.  Gilbert-Differ admitted that the female protester with th...
	Moreover, the day after the interaction, on April 7th, via Chime chat, Hernandez directed Desai to track “Derrick and company” every day.  GC Ex. 67.  Hernandez included Mandi Velasco’s name along with Bryson and Palmer’s names among those employees w...
	In the April 7th Chime chat, Desai associated Velasco’s name with her correct schedule (DA5-7:15).  GC Ex 67.  Desai associated two other female protesters’ names with different schedules.  Id.  Not coincidentally, Velasco’s schedule matched the prote...
	On April 7, Grabowski emailed all statements that he gathered to Senior Regional Human Resource Manager Campbell.  R Ex. 17. Grabowski did not gather any other witness statements and thus concluded the investigation.
	P. Amazon Suspended Bryson and Issued Palmer a Warning on April 10th 2020
	On April 10, 2020, Amazon suspended Bryson’s employment.  Amazon’s reason for suspending Bryson is contradicted by Campbell’s testimony and Gilbert Differ’s finding that Bryson’s conduct did not involve workplace violence.  Tr. 1738; see also, R Ex. 1...
	Amazon did not follow its practice to conduct a “seek to understand” in order to learn what happened during the altercation form from Bryson’s perspective before determining to suspend and discharge.  Instead, Grabowski suspended Bryson during his Apr...
	Sometime before 2:00 PM on April 10th, Grabowski called Bryson.  See generally, R Ex. 18 (Grabowski reporting back after the call). Bryson testified that Grabowski began the call by asking if he was involved in an altercation outside of JFK8.  Tr. 106...
	After the call with Bryson, Grabowski emailed Campbell his notes of the conversation and a chart setting forth the allegations as Campbell directed.  R Ex. 18; See also, R Ex. 21.  Grabowski recorded that Bryson admitted that he said the woman looked ...
	Not coincidentally, Amazon disciplined Derrick Palmer with a final warning on the same day that it suspended Bryson –for conduct that occurred weeks prior.  On April 10, 2020, Grabowski and Senior Operations Manager Zachery Marc summoned Palmer to the...
	Q. Amazon Terminated Bryson on April 17, 2020
	After having a preliminary discussion with Grabowski on April 10, 2020, about the altercation, Bryson waited to hear back from Grabowski regarding Amazon’s investigation, but that call never came.  Tr. 1067.  The next call that Bryson received was on ...
	Bryson immediately protested saying, “You do realize that this woman started this?”  Tr. 1068.  He reminded Grabowski that Evans cursed at Bryson first and told him, “Go back to the Bronx.”  Id.  Grabowski dismissed Bryson’s assertions, saying that th...
	Bryson later received a copy of his termination notice by email.  GC Ex. 64; see also, GC Ex. 9 (Termination Notice).  Contrary to the reason given to Bryson by Grabowski on the phone, Bryson’s termination notice reads, “On 4/6/2020, you were reported...
	R. Amazon Terminated Bryson While Issuing Evans Only a First Warning Allegedly Pursuant to its Owner’s Manual
	Both Evans’ and Bryson’s disciplines cite Category 2 violations which are set forth in the Amazon’s employee handbook, which it euphemistically calls the, “Owner’s Manual Standards of Conduct.” Category 2 violations are “considered serious and general...
	Campbell testified that Amazon initially determined that a final warning for Evans was warranted because Evans said, “your mother”, used the word “fuck” and played an antagonizing role in the argument.  Tr. 1722, 1745; see also, GC Ex. 25.  In reachin...
	Despite finding that Evans played an “antagonizing” role in the argument, and despite Campbell believing that Evans’ conduct warranted a final warning, Amazon reduced Evans’ discipline to a first warning.  Campbell testified that HR Manager Hernandez ...
	In stark contrast to how Amazon disciplined Evans, Amazon did not view Bryson’s conduct through a lens of leniency. Campbell testified that Amazon terminated Bryson for “harassment, abusive and vulgar language.” Tr. 1728.  Campbell testified that his ...
	The evidence shows Amazon’s propensity to uncritically accepted all aspects of Evans’ procured statement that served its purpose of building a case to fire Bryson, while also refusing to consider facts that Bryson recounted that undermined Amazon’s pl...
	Rather than credit Bryson’s denial, Campbell used Flowers’ Facebook Live video as a means to confirm that Bryson said, “nigger.”  Tr. 1700, 1707, 1728.  However, Bryson used the word “nigga” on the Flowers’ video and did not direct the word at Evans. ...

	IV. RESPONDENT’S SHIFTING DEFENSES
	V. AMAZON’S DISPARATE TREATMENT OF BRYSON
	Respondent’s suspension and termination of Bryson was markedly different than its lenient treatment of Evans and other employees.  Bryson was discharged without any prior disciplines while other employees received progressive discipline.  The record ...
	At JFK8, Amazon has issued final written warnings to employees who have brought weapons to work (GC Ex. 11(a)), connected homosexuality to child molestation (GC Ex. 30),34F  thrown boxes at a co-worker while hurling a profane insult (GC Ex. 82), and ...
	In an instance where two employees engaged in a vulgar exchange inside the workplace during which each of the employees called the other “bitch” and “whore” repeatedly, both offending employees received the same discipline–a final warning—which shows...
	There are numerous incidents where employees have threatened physical violence and Amazon has not terminated them.  In one such instance, an employee told a manager that the employee wanted to “rip off [the manager’s] mouth” and punch her after the m...
	The record evidence further establishes that Amazon tolerates harassment of all kinds.  Amazon did not terminate employees who used the word “nigga.” GC Ex. 86.  Amazon did not terminate an employee who referred to a male employee as female and insul...
	The evidence further shows that Amazon does not harshly discipline deplorable language or conduct.  Amazon issued a first written warning to an employee who told a manager, “this is bullshit,” cursed multiple times, gave the manager the middle finger...
	The comparator discipline examples offered by Amazon are not comparable to Bryson’s conduct.  Campbell testified that in considering whether to terminate Bryson, he comparted Bryson’s conduct to twenty-six disciplines set forth in an excel spreadshee...
	Second, two of the alleged comparators that Campbell relied on had prior disciplines while Bryson had no prior disciplines.  For example, the same employee that threatened to remove an employee from the “fucking dock” was issued a final warning first...
	Finally, the employee that was terminated for using “derogatory terms” while having an “outburst of anger” was disciplined pursuant to Amazon’s Workplace Harassment Policy, not its Standards of Conduct.  In this termination, Amazon explicitly referen...
	Notably, the comparator that Amazon issued to the employee for using the word “bitch” was not categorized as harassment based on sex or gender.  There is no mention that the employee violated Amazon’s Harassment Policy, nor does it say that the emplo...

	VI. ADVERSE INFERENCES AND OTHER EVIDENTIARY SANCTIONS FOR SUBPOENA NON-COMPLIANCE
	Amazon failed to comply with Subpoena Duces Tecum B-1-1BUGMIX in many material respects, including by failing to produce unredacted documents, failing to timely produce its privilege log, and failing to produce other responsive documents.  The authori...
	The Board is entitled to impose a variety of sanctions to deal with subpoena noncompliance, including permitting the party seeking production to use secondary evidence, precluding the noncomplying party from rebutting that evidence or cross-examining ...
	Adverse inferences and evidentiary sanctions are the only way to ensure compliance with the agency’s disclosure procedures.  Perdue Farms, Inc., Cookin’ Good Div. v. NLRB, 144 F.3d 830, 834 (1998) quoting Atlantic Richfield Co. v. U.S. Dep’t of Energ...
	A. Amazon Flouted Board Order Directing Production of Relevant Documents
	On November 18, 2021, the Board denied Amazon’s request for special permission to appeal Your Honor’s orders that Amazon remove redactions from five Chime chats and a Microsoft OneNote, which are, responsive to Paragraph 19 of General Counsel Subpoena...
	1. March 25, 2020, Chime Between Human Resource Manager Christine Hernandez and Human Resource Business Partner Pooja Desai

	The  record evidence includes a March 25, 2020 heavily redacted Chime (GC Ex. 66) from Human Resource Manager Hernandez to Human Resource Business Partner Desai, forwarding a Chime message from Regional Loss Prevention Manger Gilbert-Differ, which lis...
	2. March 25, 2020, Chime Between Employee Relations Managers Lisa Strobridge, Milly Gutierrez, and Elliot Jones

	This Chime shows that the same list of employees shared between Gilbert-Differ, Desai, and Hernandez in GC Exhibit 66 was shared between Strobridge, Gutierrez, and Jones.   GC Ex. 69.  The majority of this Chime is redacted except for some messages be...
	3. March 30, 2020, Chime Between Human Resource Manager Hernandez and Human Resource Business Partner Grabowski

	The Chime contains a picture of Christian Smalls in Amazon’s parking lot with redacted messages between Hernandez and Grabowski before and after the image of Smalls.   GC Ex. 65.  There is no text in this Chime that is not redacted.  Amazon’s refusal ...
	4. Human Resource Manager Hernandez’s Microsoft OneNote taken on April 6, 2020

	During the April 6, 2020 protest, Hernandez took meticulous notes about what employees were doing including that one employee was videotaping.  Hernandez sent these notes in via Chime message to Employee Relations Principal Milly Gutierrez on April 6,...
	These redactions further warrant an adverse inference that Hernandez reported and shared with Gutierrez and the other stakeholders Mandi Velasco’s Facebook livestream of the altercation.  Respondent’s claim that it was not aware of Velasco’s video unt...
	Based on the foregoing, Counsel for the General Counsel requests that Your Honor strike from the record all portions of Respondent witnesses’ testimonies their claims that Amazon made efforts to identify Mandi Velasco but failed, that it did not posse...
	5. April 7, 2020, Chime Between Human Resource Manager Christine Hernandez and Human Resource Business Partner Pooja Desai

	GC Exhibit 67 is a Chime message between Hernandez and Desai.  In this Chime, Hernandez directs Desai to “track Derrik[sic] and company” and  Desai associated Mandi Velasco’s name with “Derrik[sic] and company.”  Amazon redacted the messages that Hern...
	6. April 8, 2020, Chime Between Human Resource Manager Hernandez’s subordinates Aashita Behal, Pooja Desai, and Neha Viswanath

	GC Exhibit 68 is a Chime message exchanged between Hernandez’s subordinates Neha Viswanath, Pooja Desai, and Aashita Behal.  Tr. 2012-2014.  The Chime message shows that Desai shared the employee names that protested at JFK8 on April 6, 2020.  GC Ex. ...
	B. Amazon Failed to Timely Produce the Fifth Privilege Log
	On December 13, 2021, Respondent produced a fifth privilege log.  Tr. 2088, 2094, 2114-2115.  The fifth privilege log lists documents responsive to Paragraph 19 of the Subpoena Duces Tecum B-1-1BUGMIX, issued on March 1, 2021, which seeks internal com...
	C. Respondent’s Failure to Produce Documents in Good Faith and Properly Comply with the Subpoena Warrants Sanctions
	1. Bannon Mills Objections Related to Respondent’s Investigation into the April 6, 2020 Incident

	As set forth fully in Counsel for the General Counsel’s written Bannon Mills motion, Amazon failed to search its EXACT database and thus, failed to produce the EXACT investigative file related to Bryson’s discipline.  GC Ex. 109 at pgs. 13-15.41F   Th...
	Counsel for the General Counsel further seeks to strike all Amazon witness testimony related to the investigation and exclude form the record evidence all documents collected and created in the course of the investigation.  In particular, General Cou...
	2. Bannon Mills Objections Related to Respondent’s Production of Highly Redacted Disciplines and Their Delayed Production

	Respondent repeatedly produced charts in lieu of producing the disciplines issued to employees.  GC Ex. 109 at pg. 20-22.  Counsel for the General Counsel repeatedly raised this issue with Respondent to no avail.  Tr. 43-45 (on the record discussion o...
	3. Respondent Witness Testimony Shows that it Failed to Properly Comply with the Subpoena

	The record further establishes that Respondent failed to properly comply with its subpoena obligations by failing to produce drafts versions of documents, failed to include documents in its privilege log, and failed to produce Chime messages.  The evi...
	In addition, Respondent witness testimony establishes that Respondent did not produce at least two Chime messages that are responsive Paragraph 19 of the Subpoena.  GC Ex. 2.  Regarding General Counsel’s Exhibit 66 (Chime between Hernandez and Desai),...
	Regarding the Chime that Campbell received from Public Relations, Respondent Counsel asserted that the Chime was a privileged communication.  Tr. 1790-1791.44F   However, there are no Chime messages logged in the privilege log.  GC Ex. 122.  The privi...
	Respondent, therefore, did not make a good faith effort to properly comply with the Subpoena.  Respondent’s failure to comply supports an adverse inference that the Chime messages, if produced, would have revealed Amazon’s animus toward Bryson’s prote...
	4. Amazon Failed to Produce “Main Office Gathering Notes”

	Charging Party’s Exhibit 15 is titled “Main Office Gathering Notes.”  The notes appear to be authored by several managers including General Manager Kotha, Human Resource Manager Hernandez, Human Resource Manager Desai, and Operations Manager Marc.  CP...

	VII. CREDIBILITY
	A. General Counsel Witnesses’ Consistent, Straightforward and Corroborated Testimonies Should Be Fully Credited
	The employee witnesses who testified in this case – Derrick Palmer, Mandi Velasco and Gerald Bryson – each demonstrated a demeanor consistent with the veracity of their testimony.  Each witness’ testimony was clear, detailed, and forthcoming—irrespect...
	1. Gerald Bryson

	Bryson testified candidly and openly about the April 6, 2020, altercation.    Bryson readily acknowledged on direct and cross examination the facts that could be perceived as unfavorable to his case and was forthcoming about his shortcomings on April ...
	On Cross examination, Amazon attempted to impeach Bryson by pointing out details from his testimony that were not included in his affidavit. Tr. 1104, 1105, 1126, 1130.  Respondent’s attempts to discredit Bryson on these omissions fails completely.  T...
	In the present case, Bryson explained that he included in his pre-trial affidavit all facts that he remembered at the time based on the questions he was asked, and that, as he thought more about the events as time went on, he recalled more.  Tr. 1096-...
	2. Mandi Velasco and Derrick Palmer

	The testimony of Mandi Velasco and Derrick Palmer should likewise be fully credited.  Both are current employees who are not discriminatees and do not have a personal stake in the outcome of the case.  Their status as current employees strongly bolste...
	Velasco’s testimony corroborated Bryson’s testimony about the April 6 altercation.  More importantly, like Bryson, her testimony is verified by the video evidence entered into the record.  Thus, Velasco’s testimony should be credited.
	Palmer’s testimony was similarly direct and honest.  Palmer offered clear and unrebutted testimony about Respondent issuing him a final warning for allegedly violating a social distancing policy on the days that he engaged in protected concerted activ...
	B. Amazon’s Witnesses Gave Coached Testimony that Was Inherently Improbable and Cannot Be Credited
	1. Human Resource Business Partner Tyler Grabowski Lacked Candor as He Failed to Testify from His Independent Recollection

	Grabowski’s testimony should be discredited, among other reasons, because it was conclusory in its lack of specificity and he consistently failed to testify from his independent recollection.  Grabowski’s failure to testify in detail from his memory ...
	When forced to testify from his memory, Grabowski’s testimony about the April 10th telephone call with Bryson was conclusory and lacking in detail.  Some of the conclusory testimony offered by Grabowski included, “they had made a comment about his mo...
	Even when Grabowski was able to testify directly from his notes, the testimony still lacked in detail because the notes themselves are replete with conclusory statements that do not describe any precise statements or memorialize exact words by Bryson...
	Grabowski’s inability to testify from his independently recollections and his failure to recall many significant facts about his investigation of the April 6 incident, combined with his excessive reliance on his notes, renders his overall testimony o...
	2. Senior Regional Human Resource Manager Bradley Campbell’s Shifting Reasons and Inconsistent Explanations for Terminating Bryson are Not Credible

	Campbell testified that he was the decisionmaker in Bryson’s termination.  Campbell offered many shifting reasons for why Amazon discharged Bryson.  His testimony vacillated from asserting that Bryson was terminated for some unspecified form of “hara...
	Campbell’s shifting explanations and internal contradictions about why he supposedly decided to fire are utterly unreliable, at best.  Campbell’s testimony regarding the reasons why Amazon fired Bryson should, therefore, be discredited and only relie...
	3. Human Resource Manager Christine Hernandez Lied about Tracking Employees and Identifying Mandi Velasco

	Hernandez repeatedly gave false testimony that is belied by other record evidence, which should not be credited for multiple reasons.  Hernandez flat out lied when she asserted that she and other managers were not tracking employees engaged in protes...
	Hernandez incredibly testified that Amazon was not tracking the employee protesters (Tr. 2005) - despite the overwhelming record evidence establishing that Hernandez herself was intimately involved in identifying employees who engaged in protected co...
	Hernandez’s testimony implausibly claiming that Amazon did not identify Mandi Velasco as the protester with Gerald Bryson on April 6, 2020 should also be discredited. Respondent Counsel feebly attempted to elicit this false, self-serving denial throu...
	4. Regional Loss Prevention Manager Gilbert-Differ Testimony is Uncorroborated and Irrelevant to Bryson’s Termination

	Gilbert-Differ was a belligerent, evasive, snarky witness who, rather than trying to answer General Counsel’s questions in a forthright manner, seemed to believe that his task as a witness was to portray himself as being very clever.  His testimony wa...
	Gilbert-Differ’s credibility is also undermined by his hostility on cross-examination and his failure to answer questions in a precise and straightforward manner.  His testimony is littered with lengthy soliloquies in which Gilbert-Differ pontificates...
	Thus, Gilbert-Differ’s speculative, and uncorroborated testimony should not be credited.  More importantly, Gilbert-Differ was not Respondent’s decisionmaker concerning Bryson and Evans’ level of discipline.  Amazon claims that Campbell made the decis...

	VIII. ARGUMENT
	A. Amazon Violated Section 8(a)(1) by Discharging Bryson for Engaging in Protected Concerted Activity Under Wright Line
	1. Wright Line Is the Appropriate Legal Standard to Apply in This Case
	2. The Evidence Establishes Bryson’s Protected Concerted Activity Was a Motivating Factor Behind Respondent’s Decision to Suspend and Discharge Him
	3.   Respondent Cannot Prove that It Would Have Suspended and Discharged Bryson Notwithstanding His Protected Concerted Activities Because Its Stated Basis for the Discharge Is Pretext
	3.   Respondent Cannot Prove that It Would Have Suspended and Discharged Bryson Notwithstanding His Protected Concerted Activities Because Its Stated Basis for the Discharge Is Pretext

	B. Amazon’s Assertion that This Case Should be Analyzed Under Burnup & Sims is Misguided and Incorrect
	Amazon counsel knowingly misrepresented Your Honor’s statements, claiming that Your Honor formally held that NLRB v. Burnup & Sims is the only analytical framework under which the instant case must be decided and asserts that the General Counsel is p...
	The Board will apply the test set forth in NLRB v. Burnup & Sims, Inc., 379 U.S. 21, 23 (1964), where the conduct for which the employee is disciplined is intertwined with protected concerted activity.  The purpose of the Burnup & Sims framework is t...
	As in Parker Seal, the evidence clearly demonstrates that Amazon, motivated by animus, seized upon Bryson’s language during the April 6th disagreement with Evans as a pretext to get rid of the second of three leaders of the growing employee protest m...
	1. Amazon Did Not Honestly Believe that Bryson Engaged in Serious Misconduct that Warranted Discharge
	2. Bryson Did Not Engage In Misconduct Serious Enough to Warrant Termination


	IX. AMAZON’S AFFIRMATIVE DEFENSE IS WITHOUT MERIT
	Amazon’s affirmative defense challenging the authority of former Acting General Counsel Peter Sung Ohr to issue complaint in this case, based on the argument that former General Counsel Peter B. Robb was unlawfully removed from office in January 2021,...
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