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the total number of fossil fuel firms that have 

such rights under all 56 existing U.S. trade and 

investment pacts combined.

•	Forty-five of the 50 private corporations 

historically responsible for the most climate-

disrupting emissions would be empowered to 

challenge climate policies in ISDS tribunals under 

the TPP and TTIP. These 45 corporations are 

collectively responsible for more than 20 percent 

of the world’s historical greenhouse gas emissions. 

The list includes all of the eight largest private 

greenhouse gas emitters outside of the U.S. — BP, 

Shell, Total, BHP Billiton, Anglo American, RWE, 

Eni, and Rio Tinto — each of which would gain 

the ability to launch ISDS challenges against U.S. 

climate protections for the first time. 

THREATS TO EFFORTS TO STOP FRACKING: 

•	The TPP and TTIP would more than double the 

number of foreign fracking firms that could use 

ISDS to challenge new U.S. fracking restrictions in 

private tribunals. 

•	The deals would newly grant ISDS rights to 

corporations that are currently fracking for gas 

and/or oil in Arkansas, California, Colorado, 

Kansas, Louisiana, New Mexico, Ohio, Oklahoma, 

Pennsylvania, Texas, West Virginia, and Wyoming. 

•	The TPP would give ISDS rights to BHP Billiton, 

the largest foreign investor in U.S. shale, while 

TTIP would give them to BP and Shell, the 

eighth and 18th largest gas producers in the U.S., 

respectively. 

THREATS TO EFFORTS TO RESTRICT 
OFFSHORE DRILLING: 

•	The TPP and TTIP would enable oil and gas 

corporations with more than 10 million acres’ 

worth of U.S. offshore drilling leases to use ISDS to 

try to undermine new offshore drilling restrictions. 

That is 24 times more area than that held by the 

much smaller number of foreign leaseholders that 

currently have access to ISDS. 

•	TTIP would empower oil and gas corporations 

that control 85 percent of leased area in the U.S. 

Arctic to challenge new restrictions on Arctic oil 

exploration in private ISDS tribunals. No firm with 

an oil or gas lease in the U.S. Arctic currently has 

that power. 

•	One out of every three acres off the U.S. coastline 

that is covered by an active drilling lease is 

controlled by a fossil fuel corporation that would 

gain the ability under the TPP and TTIP to 

launch ISDS cases against new offshore drilling 

restrictions. 

•	The TPP and TTIP would give ISDS rights to seven 

of the 20 corporations whose offshore drilling 

leases cover the greatest amount of U.S. seabed 

in the Arctic, the Gulf of Mexico, and the Pacific. 

This includes Shell, which has U.S. offshore drilling 

leases that cover more acres than any other firm, 

and BP, which still holds the highest number of 

drilling leases in the Gulf of Mexico, despite its 

disastrous 2010 Gulf oil spill. 

THREATS TO EFFORTS TO HALT FOSSIL FUEL 
LEASING ON PUBLIC LANDS: 

•	Foreign corporations currently own leases for oil 

and gas extraction on more than 1.7 million acres 

of U.S. federal lands. More than 40 percent of 

that public land — over 720,000 acres — has been 

leased to oil and gas corporations that would gain 

the power under the TPP and TTIP to challenge 

new federal leasing restrictions in private tribunals. 

•	The firms that would gain this ability to undermine 

leasing restrictions include BP and Shell, which 

rank among the 30 largest onshore oil and gas 

leaseholders by land area. 

THREATS TO EFFORTS TO BLOCK FOSSIL FUEL 
PIPELINES:

•	The TPP and TTIP would hand ISDS rights to 

corporations that own tens of thousands of miles’ 

worth of U.S. fossil fuel pipelines. These pipelines 

cross at least 29 states in nearly every region of 

the country: the West Coast, the Great Plains, 

the Midwest, the South, the Mid-Atlantic, the 

Northeast, and Alaska. 

•	Some of these corporations are planning to build 

even more fossil fuel pipelines. BP, for example, 

is partnering with TransCanada and others to 

construct an 800-mile gas pipeline across Alaska. 

And National Grid, the largest gas distributor 

in the Northeast, is taking part in a pipeline 

expansion to pump more fracked gas through 

Connecticut, Massachusetts, and New York. TTIP 

would give these corporations a new tool to 

counter growing fossil fuel pipeline opposition, 

allowing them to threaten to launch costly ISDS 

cases if policymakers would delay or deny their 

pipeline proliferation plans. 
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Executive Summary

In January 2016, TransCanada, the corporation 

behind the dangerous Keystone XL tar sands 

pipeline, laid bare the threats that two pending 

trade agreements pose to the movement to protect 

our climate and keep fossil fuels in the ground. 

Just two months after the Obama administration 

rejected the pipeline, TransCanada announced it 

would retaliate by using rules in the North American 

Free Trade Agreement (NAFTA) that empower 

foreign corporations to challenge domestic policies 

in private tribunals. TransCanada now plans to ask 

three tribunal lawyers to order the U.S. government 

to pay more than $15 billion as “compensation” for 

the Keystone XL decision that avoided increased 

climate disruption. 

But if two even larger trade deals were to take 

effect, TransCanada’s case may be just the begin-

ning of a swell of such challenges to hard-fought 

climate protections. Those deals are the Trans-Pacific 

Partnership (TPP) — a controversial pact between 

the U.S. and 11 Pacific Rim countries that Congress 

may consider this year— and the Transatlantic 

Trade and Investment Partnership (TTIP) — a broad 

pact under negotiation between the U.S. and the 

European Union. Both deals would dramatically 

expand the number of corporations that could follow 

TransCanada’s example and use private tribunals as 

a backdoor way to challenge and potentially under-

mine U.S. policies that keep fossil fuels in the ground. 

Like NAFTA, the TPP and TTIP would give foreign 

corporations broad rights, including the right to 

challenge new fossil fuel restrictions that thwart their 

“expectations” for a stable business environment. 

The trade deals would empower the corporations 

to bypass U.S. courts and take such challenges to 

tribunals of three private lawyers, unaccountable 

to any domestic legal system, under a process 

known as “investor-state dispute settlement” (ISDS). 

The lawyers — over half of whom also represent 

corporations in cases against governments — could 

order the U.S. government to pay the corporations 

the profits they hypothetically would have earned 

without the new climate protections. 

Law firms specializing in ISDS are now explicitly 

advising corporations, including fossil fuel firms, to 

see ISDS as a “tool” to “prevent” unwanted policies, 

as threats of costly ISDS cases can chill policy 

proposals. Policies targeted in recent ISDS cases 

include a fracking moratorium in Quebec, a court 

order to pay for oil pollution in Ecuador, and new 

restrictions on a coal-fired power plant in Germany. 

Shell, BP, Chevron, and ExxonMobil are among the 

fossil fuel corporations that have already used ISDS, 

helping to spur a rapid rise in ISDS cases. Indeed, 

half of the new cases launched in 2014 targeted 

policies affecting oil or gas extraction, mining, or 

power generation. 

For the first time, the TPP and TTIP would enable 

some of the world’s largest fossil fuel firms to use 

ISDS to challenge U.S. policies to keep fossil fuels 

in the ground, including restrictions on fracking, 

offshore drilling, federal fossil fuel leasing, and dirty 

pipelines. Indeed, such firms have investments in 

these four fossil fuel sectors across at least 36 U.S. 

states (a map can be found here: www.sierraclub.

org/trade-map). Here are this report’s major findings 

on these key climate threats: 

OVERALL THREATS

•	The TPP and TTIP would more than double 

the number of foreign fossil fuel corporations 

with the power to challenge U.S. policies in 

unaccountable ISDS tribunals. The two deals 

would newly grant broad foreign investor rights 

to more than 1,000 U.S. subsidiaries of over 

100 foreign fossil fuel corporations — more than 

http://www.sierraclub.org/trade-map
http://www.sierraclub.org/trade-map
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Introduction

How New Trade Deals Would Give Fossil Fuel Corporations More Power to Undermine 
Our Climate Protections
If we are to avoid disastrous levels of climate change, 

scientists and energy experts estimate that about 

80 percent of the world’s known fossil fuel reserves 

must stay in the ground.1 On November 6, 2015, the 

movement to keep fossil fuels in the ground won 

one of its greatest victories to date when President 

Obama announced the rejection of the dangerous 

Keystone XL tar sands pipeline.2 

Two months later, TransCanada, the Canadian 

company behind the pipeline, announced it would 

retaliate by using a trade deal that gives foreign 

corporations, including fossil fuel firms, broad 

rights to challenge U.S. environmental protections 

in unaccountable trade tribunals.3 Using the 

North American Free Trade Agreement (NAFTA), 

TransCanada plans to ask a private tribunal of three 

lawyers to order the U.S. government to pay more 

than $15 billion to the corporation as “compensation” 

for the Keystone XL decision that avoided increased 

climate disruption. 

TransCanada’s case spotlights the threat that 

status quo trade rules pose to our ability to 

transition to clean energy and keep fossil fuels 

in the ground. The warning comes at a critical 

moment. Though more than 190 countries 

committed to tackle climate change in the 

recent Paris summit, the U.S. Congress may soon 

consider two massive trade agreements that 

would undermine this goal by giving the fossil fuel 

industry greater power to challenge our climate 

protections. 

The Trans-Pacific Partnership (TPP) is a 

controversial U.S. trade and investment pact with 

11 Pacific Rim countries that could come before 

Congress this year, and the Transatlantic Trade and 

Investment Partnership (TTIP) is a similarly broad 

pact under negotiation between the U.S. and 

the European Union (EU). Both deals would give 

foreign investors, including some of the world’s 

largest fossil fuel corporations, the power to follow 

TransCanada’s example and challenge climate 

protections in private tribunals. 

EXTREME RIGHTS FOR FOSSIL FUEL 
CORPORATIONS
Under the TPP and TTIP, foreign investors, including 

fossil fuel corporations, would gain expansive 

rights that go beyond those afforded to domestic 

firms under U.S. law. This includes a guaranteed 

“minimum standard of treatment,”4 which has 

been interpreted as making governments liable for 

decisions and policy changes that foreign investors 

claim are “arbitrary,”5 or that do not conform to their 

“expectations” of a stable business environment.6 

In other words, corporations would be given the 

right to demand compensation if the government 

were to take a needed, but unexpected, step to 

keep dangerous fossil fuels in the ground. Indeed, 

TransCanada’s central arguments in its NAFTA 

case are that Keystone XL was denied for “new and 

arbitrary” reasons and that the corporation “had 

every reason to expect that its application [for the 

pipeline] would be granted.”7 The TPP and TTIP also 

would empower foreign investors to argue that new 

fossil fuel restrictions “indirectly expropriated” their 

investments by reducing their value.8

If a foreign corporation believed a policy change 

(e.g., a new restriction on fossil fuel extraction) 

violated its rights under the TPP or TTIP, it could 

use the investor-state dispute settlement (ISDS) 

system to bypass domestic courts and “sue” the 

government in a private trade tribunal.9 The tribunal 

would be composed of three attorneys — typically 

corporate lawyers — not bound by any domestic legal 

system.10 In ISDS cases brought under existing trade 

and investment agreements, more than half of these 

lawyers, who act as “judges,” have also represented 

corporations in cases against governments.11 

The three lawyers would be empowered to order 

government compensation, paid for by taxpayers, 

if they thought a new policy undermined a foreign 

corporation’s new, broad rights under the TPP or 

TTIP. Under the TPP and the U.S. proposal for TTIP, 

their ruling would not be subject to any outside 

appeal.12 There would be no cap on the amount of 

compensation that they could order, which could be 

based on the profits the corporation hypothetically 

would have earned without the new policy.13 

A NEW “TOOL” TO UNDERMINE CLIMATE AND 
ENVIRONMENTAL PROTECTIONS
Given such unpredictable costs, the mere threat 

of an ISDS case can be, and has been, enough to 

dissuade governments from enacting important 

public interest measures.14 Indeed, a former 

high‑level official in an environment-related ministry 

in Canada recently named ISDS threats as a 

primary source of “litigation risk affecting decision 

making.”15 In fact, law firms specializing in ISDS are 

now explicitly advising “foreign investors operating 

in the energy sector” that they could use their 

ISDS rights “as a tool to assist lobbying efforts to 

prevent wrongful regulatory change,” such as that 

which would “significantly undermine the economic 

basis on which they had invested.”16 Law firms have 

further advised energy corporations that if such 

pressure fails to deter policymakers from enacting 

laws or regulations that hamper fossil fuel or other 

energy projects, ISDS cases “may prove essential in 

obtaining compensation.”17

That may explain why so many of the nearly 

700 ISDS cases brought to date have targeted 

environmental and climate protections.18 Royal 

Dutch Shell, BP, Exxon Mobil Corporation, Chevron 

Corporation, and Occidental Petroleum Corporation 

are among the fossil fuel corporations that have used 

ISDS to challenge domestic policies.19 The targets of 

recent ISDS cases include a fracking moratorium in 

Quebec, new coal-fired power plant standards and a 

nuclear energy phase-out in Germany, a court order 

to pay for pollution in Ecuador’s Amazon rainforest, 

a requirement to remediate toxic metal smelter 

emissions in Peru, and an environmental panel’s 

decision to reject a mining project in Canada.20 

Corporations’ use of such ISDS cases has surged: 

Foreign investors have launched more ISDS cases 
HUNDREDS RALLY DURING THE OCTOBER 2015 PEOPLE’S CLIMATE MARCH IN SEATTLE, WA. PHOTO © KAREN DUCEY FOR THE SIERRA CLUB
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firm had “taken concrete action or actions to make 

an investment,” including “applying for a permit” 

(e.g., a fracking, drilling, or fossil fuel pipeline permit), 

it would be allowed to challenge U.S. policies in ISDS 

tribunals.28 

Many of the fossil fuel corporations that would be 

empowered to use ISDS under the TPP and TTIP 

have U.S. investments with significant climate-

disrupting emissions — investments that would be 

undercut by new U.S. policies to keep fossil fuels 

in the ground. Indeed, such firms have investments 

in fracking, offshore drilling, oil and gas extraction 

on public lands, and fossil fuel pipelines across at 

least 36 U.S. states (a map can be found here: www.

sierraclub.org/trade-map). Some of these fossil 

fuel corporations also have a history of aggressive 

lobbying to block environmental policies, as 

described below. By granting access to ISDS, the 

TPP and TTIP would hand these corporations a new 

tool to try to prevent, weaken, or gain compensation 

for new U.S. climate protections. 

For example, the TPP would grant ISDS rights to 

Australia-based BHP Billiton, one of the world’s 

largest mining companies and one of the U.S.’s 

largest foreign investors in fracking.29 BHP Billiton’s 

U.S. investments include offshore oil drilling 

in the Gulf of Mexico and gas and oil fracking 

operations in Texas, Arkansas, and Louisiana.30 TTIP, 

meanwhile, would enable ISDS challenges from 

Netherlands-based Shell, the largest holder among 

all firms — domestic or foreign — of U.S. federal leases 

for oil and gas drilling on U.S. public lands and in 

public waters, including the Arctic Ocean.31 TTIP also 

would grant ISDS rights to United Kingdom-based 

BP, which owns more than 4,000 miles of oil and 

gas pipelines,32 fracking operations,33 and other fossil 

fuel investments in 46 U.S. states,34 in addition to its 

infamous offshore oil drilling operations in the Gulf 

of Mexico.35 

The TPP also would newly empower more than 

2,800 U.S. corporations to launch ISDS cases 

against the policies of TPP countries on behalf 

of their more than 19,400 subsidiaries in those 

countries. In addition, TTIP would newly empower 

more than 5,000 U.S. corporations to launch ISDS 

cases against European policies on behalf of their 

more than 50,900 subsidiaries in the EU. The U.S. 

corporations that would gain this power include 

oil giants ExxonMobil and Chevron, gas fracking 

pioneer Halliburton, and major coal corporations like 

Peabody Energy.36

Indeed, 45 of the 50 private corporations responsible 

for the most climate-disrupting emissions since the 

Industrial Revolution would be newly empowered 

to challenge climate and environmental policies in 

ISDS tribunals under the TPP and TTIP. These 45 

corporations are collectively responsible for more 

than 20 percent of the entire world’s historical 

greenhouse gas emissions. The list includes all of 

the eight largest private greenhouse gas emitters 

outside of the U.S. — BP, Shell, Total, BHP Billiton, 

Anglo American, RWE, Eni, and Rio Tinto — each 

of which would gain the ability to launch ISDS 

challenges against U.S. climate protections for the 

first time.37 

While TPP and TTIP proponents claim that the deals 

would include provisions to protect climate and 

environmental policies from such ISDS challenges, 

a close read of the TPP text and TTIP proposals 

reveals that these provisions are far too weak 

to offer adequate protection. The final TPP text 

virtually replicates the most dangerous elements 

of the ISDS system and includes no meaningful 

safeguards to shield environmental policies from 

corporate challenges.38 And while the European 

Commission has proposed ISDS reforms for TTIP, the 

proposal would actually give foreign corporations 

even greater rights, in some respects, than past 

U.S. ISDS-enforced pacts. Nothing in the proposed 

reforms would prevent fossil fuel corporations from 

bypassing domestic courts and asking tribunals 

to order government compensation for climate 

protections seen as violating their broad TTIP 

rights.39 

in each of the last five years than in the first three 

decades of the ISDS system combined. In 2015, 

foreign investors filed twice as many cases as they 

did just five years earlier.21 Fossil fuel corporations 

are behind much of the rise in ISDS challenges. 

Investments in power generation, mining, and oil or 

gas extraction were the basis of half of the new ISDS 

cases launched in 2014.22

TPP AND TTIP: EMPOWERING MORE FOSSIL 
FUEL FIRMS TO CHALLENGE CLIMATE 
POLICIES
Instead of shielding U.S. climate and environmental 

policies from the growing threat of ISDS, the TPP 

and TTIP would expose U.S. policies and taxpayers 

to an unprecedented increase in liability. In one fell 

swoop, the TPP would roughly double the number 

of firms that could use this system to challenge 

U.S. policies, as foreign investor privileges would 

be newly extended to more than 1,000 firms that 

own more than 9,300 subsidiaries in the U.S.23 TTIP, 

meanwhile, would grant broad foreign investor 

rights to more than 3,700 firms that own more than 

26,100 subsidiaries in the U.S., roughly quadrupling 

the current number of firms that could launch ISDS 

challenges against U.S. policies.24 

This vast increase in ISDS liability would pose a 

particular threat to U.S. efforts to keep fossil fuels 

in the ground. The TPP and TTIP would more 

than double the number of foreign fossil fuel 

corporations with the power to challenge U.S. 

policies in unaccountable ISDS tribunals. The two 

deals would newly grant ISDS rights to more than 

100 foreign fossil fuel corporations that own more 

than 1,000 U.S. subsidiaries — more than the total 

number of fossil fuel firms that have such rights 

under all 56 existing U.S. trade and investment pacts 

combined.25 (See the appendix for a list of 100 of the 

largest foreign fossil fuel corporations that would be 

empowered.) 

And that does not even count the foreign fossil fuel 

corporations without U.S. subsidiaries that could 

launch ISDS cases against U.S. policies under the 

TPP or TTIP on the basis of other U.S. “investments,” 

such as minority shares held in U.S. fossil fuel firms.26 

(Energy corporations have won past ISDS cases 

on the basis of having an indirect, minority share 

in a domestic business.)27 The TPP even would 

allow corporations to launch ISDS cases against the 

U.S. government over failed attempts to make an 

investment in the U.S. As long as a foreign fossil fuel 

VISIT WWW.SIERRACLUB.ORG/TRADE-MAP FOR AN INTERACTIVE MAP OF THE FOSSIL FUEL INVESTMENTS OWNED BY CORPORATIONS THAT WOULD BE EMPOWERED TO USE ISDS 
UNDER THE TPP AND TTIP.

http://www.sierraclub.org/trade-map
http://www.sierraclub.org/trade-map
http://WWW.SIERRACLUB.ORG/TRADE-MAP
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A “Right” to Frack? 

Trade Deals Would Put Fracking Restrictions in Corporate Crosshairs
BACKGROUND ON FRACKING AND THE 
MOVEMENT TO STOP IT
Today more than 9 million people in the U.S. live 

within one mile of a well used to extract oil or gas 

via the dangerous practice of hydraulic fracturing, 

or “fracking,” which involves injecting chemicals, 

sand, and water underground under high pressure.98 

As fracking has proliferated, so has the scientific 

evidence that the practice threatens local drinking 

water, pollutes the air, and disrupts our climate. 

According to a 2015 review of academic studies on 

the impacts of fracking, 69 percent of recent studies 

have found potential or actual water contamination, 

88 percent have found indication of air pollution, 

and 84 percent have found potential or actual health 

risks.99 The U.S. Geological Survey also reports that 

underground wastewater disposal associated with 

fracking “has been linked to induced earthquakes.”100 

Even more, recent studies find that fracked gas has 

significant climate disrupting impacts, due in part to 

leaks of methane (a potent greenhouse gas).101 

Amid the growing evidence of fracking’s dangers, 

communities and environmental organizations in the 

U.S. are increasingly advocating for government-

imposed moratoria, bans, or other restrictions on 

fracking. After years of grassroots organizing by the 

broad New Yorkers against Fracking coalition102 and a 

seven-year government study on fracking, New York 

officially banned fracking in 2015,103 citing “significant 

adverse impacts to land, air, water, natural resources 

and potential significant public health impacts that 

cannot be adequately mitigated.”104 It marked the 

first statewide ban of fracking in a U.S. state with 

significant shale gas deposits (a type of oil and gas 

deposit where fracking is the primary extraction 

method). Maryland, Connecticut, and Vermont 

also have enacted statewide moratoria or bans on 

fracking or related practices.105 

Other states may soon follow suit. In states 

from California to Pennsylvania to Colorado, 

environmental organizations, public health groups, 

small businesses, consumer watchdogs, and 

community organizations are working in coalition 

to push for statewide fracking bans.106 At the local 

level, more than 400 U.S. cities and towns, counties, 

and districts have proposed bans on fracking or 

associated activities,107 and at least two dozen U.S. 

municipalities have already adopted fracking bans.108 

HOW TRADE RULES THREATEN FRACKING 
RESTRICTIONS
Such efforts to restrict fracking could face new 

hurdles if the TPP or TTIP were to take effect. 

The trade deals would give new foreign oil and 

gas firms the power to threaten to take the U.S. 

government to private ISDS tribunals and demand 

millions or billions of dollars in compensation from 

taxpayers if such fracking restrictions were to be 

implemented. Corporations have repeatedly used 

such ISDS threats under existing trade deals to push 

policymakers to weaken or abandon proposed public 

interest protections.109 Were policymakers to ignore 

such threats and enact new fracking restrictions, the 

private lawyers that sit on ISDS tribunals would be 

empowered to require U.S. taxpayers to compensate 

foreign fracking firms. 

This threat is not hypothetical. In 2011, in response 

to broad-based opposition to fracking,110 Quebec 

declared a moratorium on oil and gas extraction 

under the St. Lawrence River, revoked existing 

extraction rights,111 and launched a government 

review112 that eventually concluded that fracking 

could pollute the air and water and have “major 

impacts” on local communities.113 In 2013, Lone 

Pine Resources, a multinational gas company 

incorporated in Delaware, launched an ISDS case 

against Canada under NAFTA to challenge the 

fracking moratorium.114 

In its ISDS challenge, Lone Pine calls Quebec’s 

fracking restriction an “arbitrary, capricious, and 

illegal revocation” of the firm’s “valuable right to 

mine for oil and gas under the St. Lawrence River.”115 

Lone Pine asserts that the decision to not allow 

fracking under the province’s largest waterway 

has “no cognizable public purpose.”116 The firm is 

demanding $119 million from Canadian taxpayers as 

compensation, in addition to asking Canada to cover 

the legal fees that Lone Pine is incurring to challenge 

Quebec’s fracking restriction.117 The decision on 

whether Canada must pay now sits in the hands of 

three ISDS lawyers not accountable to any electorate, 

system of legal precedent, or substantive appeal. 

How can Lone Pine get away with such audacious 

demands? Because NAFTA’s investment chapter 

gives foreign investors extraordinary rights to make 

such claims — rights that the TPP and TTIP would 

largely replicate and extend to thousands of new 

foreign investors. In announcing the launch of its 

ISDS case, Lone Pine argues that Quebec’s fracking 

moratorium violated its NAFTA guarantee of a 

“minimum standard of treatment” for foreign investors 

because it was “arbitrary” and “violated Lone Pine’s 

legitimate expectation of a stable business and 

legal environment.”118 That is, Quebec’s decision to 

change its policies to better protect its citizens and 

environment violated Canada’s NAFTA obligation 

to not alter policies in any way that could hurt Lone 

Pine’s investment. (These mirror TransCanada’s 

central arguments in its NAFTA case — that the 

rejection of the Keystone XL pipeline was “arbitrary” 

and violated its “reasonable expectations.”)119 

Incredibly, ISDS tribunals have repeatedly decided 

that foreign investors’ right to a “minimum 

standard of treatment” can obligate a government 

to compensate a foreign corporation for policy 

changes perceived as arbitrary or as thwarting 

the corporation’s expectation of regulatory 

consistency.120 For example, in an ISDS case that 

Occidental Petroleum launched against Ecuador, 

the tribunal concluded that “the stability of the legal 

and business framework is…an essential element” 

of this broad foreign investor right.121 And in March 

2015, an ISDS tribunal ruled against Canada for 

denying a mining project that was rejected by an 

environmental review panel, opining that Canada’s 

decision was “arbitrary” and contrary to “reasonable 

expectations,” and that this violated U.S. mining firm 

Bilcon of Delaware’s right to a “minimum standard of 
PROTESTERS BLOCK TRUCKS FROM ENTERING A FRACKING SITE IN NILES, OH, NOVEMBER 2013. PHOTO: FRACKFREE MAHONING VALLEY, DANIEL GOERING
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treatment.”122 Indeed, a recent, comprehensive review 

of concluded ISDS cases finds that in 83 percent of 

publicly-available rulings, the tribunal adopted such 

expansive, pro-investor interpretations of the vague 

right to a “minimum standard of treatment.”123 That 

helps explain why alleged violations of the “minimum 

standard of treatment” obligation have been the 

basis for three out of four ISDS tribunal rulings 

against governments under U.S. pacts.124 

While the TPP and TTIP would extend this broad 

right to thousands of additional foreign investors, 

neither pact is slated to include meaningful 

safeguards to prevent fossil fuel firms from following 

Lone Pine’s lead in using it to challenge restrictions 

on fracking. Though the TPP includes some new 

language concerning the “minimum standard of 

treatment” obligation, it would still allow an ISDS 

tribunal to rule against a government policy by 

describing it as arbitrary and claiming it frustrated 

an investor’s expectations.125 In response to the new 

provision, longtime ISDS lawyer Todd Weiler stated, “I 

can’t recall any tribunal that, if you put this provision 

in that agreement, that the result would be different 

either way.”126 The European Commission’s proposed 

language for TTIP, meanwhile, explicitly states 

that tribunals may rule against any policy deemed 

“manifest[ly] arbitrar[y]” and may consider whether 

it “frustrated” an investor’s “legitimate expectation.”127 

NEW THREATS TO FRACKING RESTRICTIONS 
UNDER THE TPP AND TTIP
The TPP and TTIP would more than double the 

number of foreign firms with U.S. fracking operations 

that could launch ISDS cases against U.S. fracking 

restrictions. The deals would newly grant ISDS 

rights to corporations that are currently fracking 

for oil and gas in Arkansas, California, Colorado, 

Kansas, Louisiana, New Mexico, Ohio, Oklahoma, 

Pennsylvania, Texas, West Virginia, and Wyoming.128 

(A map of these fracking operations can be found 

here: www.sierraclub.org/trade-map.) That includes 

several of the largest gas producers in the U.S. 

For example, the TPP would grant ISDS rights to 

BHP Billiton, the 12th largest producer of gas in the 

U.S., while TTIP would empower BP and Shell, the 

eighth and 18th largest gas producers in the U.S., 

respectively.129 The TPP also would allow at least five 

Australian fracking corporations beyond BHP Billiton 

and at least six Japanese firms to launch ISDS cases 

against policies that interfere with their U.S. fracking 

operations. TTIP would enable similar cases from 

European oil giants such as Total, Repsol, and Eni, 

each of which is currently fracking for oil and gas in 

the U.S. 

SPOTLIGHT ON BHP BILLITON: BHP Billiton has 

acquired more than 2,300 U.S. shale gas and oil 

wells in recent years,130 making it “the largest foreign 

investor in U.S. shale.”131 Since the firm uses fracking 

across its shale operations,132 that means BHP Billiton 

has one of the largest foreign-owned fracking 

operations in the U.S. The corporation’s leases for oil 

and gas extraction cover 1.1 million acres across four 

shale deposits in Arkansas, Louisiana, and Texas.133 

In Texas, that includes about 100,000 acres and 427 

wells in DeWitt and Karnes counties, 200,000 acres 

and 409 wells in McMullen and La Salle counties, 

and 200,000 acres and 75 wells in Reeves County. In 

Louisiana, BHP Billiton’s leases cover about 200,000 

acres in the north of the state, where the company 

has 395 wells. And in Arkansas, BHP Billiton holds 

400,000 acres’ worth of leases and owns 1,070 wells 

in the state’s north central region.134 

The firm’s widespread fracking operations in these 

states have been cited for abuses ranging from the 

“discharge of oil to water” in southeast Texas135 to 

the spurring of many small earthquakes in Arkansas, 

resulting in fines and lawsuits.136 In the latter example, 

scientists found that BHP Billiton’s injection of 

fracked wastewater back into the earth in Greenbrier, 

Arkansas “likely touched off more than 1,000 quakes 

in 2010 and 2011,” causing some property damage.137 

BHP Billiton’s reporting to its shareholders reveals 

that the firm is concerned about the potential for 

future U.S. fracking regulations. Its 2014 annual 

strategic report states: 

Attention given to the hydraulic fracturing 

process could lead to greater opposition 

to oil and gas production activities using 

hydraulic fracturing techniques… Some states 

are considering changes to regulations in 

relation to permitting, public disclosure, and/

or well construction requirements on hydraulic 

fracturing and related operations, including the 

possibility of outright bans on the process. 

Arkansas, Louisiana and Texas (the states in 

which we currently operate) have adopted 

various laws, regulations or issued regulatory 

guidance concerning hydraulic fracturing…

Additional legislation or regulation could 

subject our operations to delays and increased 

BHP BILLITON �NEW POWER TO DEFEND FRACKING

BHP Billiton is one of the world’s largest min-

ing companies,40 and the ninth largest private 

emitter of greenhouse gases since the Industrial 

Revolution.41 As “the largest foreign investor in U.S. 

shale,”42 the Australia-based corporation’s U.S. ac-

tivities include widespread fracking. According to 

a majority of studies, fracking not only threatens 

climate stability but also clean air and water.43 

Indeed, BHP Billiton has a history of polluting wa-

ter with its extractive activities. In the 1990s, BHP 

Billiton annually dumped 58 million metric tons of 

untreated mining waste into a river in Papua New 

Guinea, resulting in a settlement that required 

the company to pay for the poisoned river and 

the lost livelihoods of thousands of landowners.44 

But that did not stop BHP Billiton from using 

similar toxic practices elsewhere, including in the 

U.S. In 2010, the Sierra Club sued BHP Billiton for 

dumping millions of tons of coal ash waste — con-

taining arsenic, lead, and uranium — into unlined 

pits in New Mexico, resulting in a settlement that 

required the company to mitigate the contamina-

tion of nearby water sources.45 In November 2015, 

BHP Billiton was implicated in an even bigger 

water pollution catastrophe when a mining waste 

dam that it co-owned in Brazil burst. The failure 

of the dam, which had been found unstable the 

previous year, unleashed 60 million cubic meters 

of toxic waste that killed at least 17 people and 

polluted hundreds of miles of a river in what has 

been widely described as Brazil’s worst-ever envi-

ronmental disaster.46 

BHP Billiton’s pattern of water pollution raises 

particular concern about its U.S. fracking opera-

tions, which span Arkansas, Louisiana, and Texas.47 

In these states, the corporation owns about 2,300 

oil and gas wells and 1.1 million acres’ worth of 

leases for oil and gas extraction.48 The firm’s U.S. 

fracking operations have already been cited for 

abuses ranging from the “discharge of oil to water” 

in Texas49 to the spurring of more than 1,000 small 

earthquakes in Arkansas, resulting in fines and 

lawsuits.50 BHP Billiton also holds federal leases for 

offshore oil and gas drilling on more than 777,000 

acres in the Gulf of Mexico.51 The corporation is a 

partial owner of five oil rigs and two oil and gas 

pipelines off the coast of Louisiana.52 

Between its offshore and onshore investments, 

BHP Billiton extracted the equivalent of 162 million 

barrels of oil in the U.S. last year. More than a bil-

lion barrels of oil equivalent remain in the ground 

in the corporation’s proved U.S. reserves.53 

New U.S. restrictions on offshore drilling or frack-

ing could force BHP Billiton to keep these fossil 

fuels in the ground, while reducing the threats 

that the corporation’s investments pose to clean 

water. However, if the TPP were to take effect, BHP 

Billiton would gain the power to retaliate against 

such protections by asking an ISDS tribunal of 

three lawyers to order U.S. government compen-

sation. Worse still, the corporation could use the 

threat of such an ISDS case to make U.S. policy-

makers think twice before adopting new fossil fuel 

restrictions in the first place.

This new pressure tactic could augment BHP 

Billiton’s existing lobbying efforts. Indeed, the 

corporation repeatedly has lobbied to reverse or 

block bold climate policies that would affect its 

fossil fuel profits, despite expressing support for 

some policies to reduce greenhouse gas emis-

sions.54 In the U.S., BHP Billiton is a member of the 

American Petroleum Institute,55 which has consis-

tently funded climate change denial,56 opposed 

efforts to restrict fracking,57 and defended offshore 

drilling.58 In its home country of Australia, BHP 

Billiton successfully pushed for the repeal of a 

tax on carbon that affected about 1 percent of its 

earnings, arguing that it hindered the corporation’s 

competitiveness.59 And in the EU, BHP Billiton has 

been ranked as one of the biggest obstacles to 

strong climate protections due to its lobbying for 

fossil fuel interests.60 

http://www.sierraclub.org/trade-map
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A Lifeline for Offshore Drilling? 

Trade Deals Would Make It Harder to Keep Oil Rigs Out of Our Waters
BACKGROUND ON OFFSHORE DRILLING AND 
THE MOVEMENT TO RESTRICT IT
The April 2010 explosion at BP’s Deepwater Horizon 

oil rig in the Gulf of Mexico killed 11 people and set 

off the largest offshore oil spill in U.S. history.161 Over 

the course of nearly three months, about 4.9 million 

barrels of oil flowed directly into the sea, making its 

way to the communities and wetlands of the Gulf’s 

coastlines.162 Scientists have concluded that the spill 

contributed to the unusual death of more than 1,000 

dolphins,163 while the Gulf populations of certain sea 

turtles, birds, and fish have also declined.164 

Two years after BP’s disastrous oil spill, Shell 

attempted to begin drilling for oil in the Arctic Ocean. 

After Shell’s drilling rig ran aground in December 

2012, headlines proliferated about the inherent 

dangers of Arctic drilling.165 In February 2015, the 

U.S. Bureau of Ocean Energy Management (BOEM) 

announced that opening the Arctic to oil drilling 

carried a 75 percent chance of at least one oil spill 

of more than 1,000 barrels of oil.166 Environmental 

experts have warned that such a spill in the Arctic 

would be nearly impossible to clean up.167 

Further offshore drilling also would exacerbate the 

climate crisis. As mentioned, scientists and energy 

experts estimate that about 80 percent of the 

world’s known fossil fuel reserves must stay in the 

ground if we are to avoid disastrous levels of climate 

change.168 A seminal January 2015 study concludes 

that meeting this goal requires abandoning any 

costs, or prohibit certain activities, which could 

adversely affect the financial performance of 

our Onshore US operations.138

The TPP would newly grant BHP Billiton the right to 

launch ISDS challenges against proposed “changes 

to regulations” or “outright bans” on fracking in 

the U.S. states where it operates. In doing so, the 

corporation could use the same arguments used by 

Lone Pine — that the new policies are arbitrary and 

undermine the expectations that the firm had about 

the regulations it would face when it invested billions 

of dollars in U.S. fracking operations in 2011.139 

SPOTLIGHT ON SHELL: Shell fracks for oil and 

gas on about 1 million acres of leased land in 

Pennsylvania,140 and has significant fracking activi-

ties in Texas.141 Shell’s January 2016 acquisition of BG 

Group expanded the corporation’s fracking opera-

tions in Pennsylvania and Texas, while adding new 

fracking investments in Louisiana and West Virginia.142 

Shell also has a 52 percent stake in Aera Energy,143 

which uses hundreds of fracking wells near 

Bakersfield, California to help extract about 130,000 

barrels of oil and 35 million cubic feet of gas every 

day.144 The communities closest to Aera’s fracking 

operations rank among the most polluted in the 

state, according to California’s Environmental 

Protection Agency.145 In 2015, the Sierra Club joined 

California residents and the Center for Biological 

Diversity in suing two California agencies for 

approving at least 144 permits for Aera to drill 

new fracking wells without a legally-mandated 

environmental review.146 

Shell’s fracking operations also have spurred 

environmental damage in Pennsylvania. Shell’s 

subsidiary Swepi committed 119 fracking-related 

environmental and health violations in Pennsylvania 

from January 2011 through August 2014 — the fifth 

highest number of violations recorded among all 

firms engaging in fracking in Pennsylvania.147 

Various organizations in Pennsylvania and California 

are pushing for statewide fracking bans, which would 

effectively end Shell’s harmful fracking investments 

there.148 But if TTIP were to take effect, Shell would 

gain the power to follow Lone Pine’s example and 

ask a three-person tribunal to order U.S. government 

compensation for any such bans. 

SPOTLIGHT ON BP: BP operates thousands of 

gas wells in Arkansas, Colorado, New Mexico, 

Oklahoma, Texas, and Wyoming that it describes 

as “unconventional” — a typical term for wells that 

employ fracking.149 Since the beginning of 2012, 

BP has consistently lobbied the U.S. Congress and 

the Obama administration on fracking policies. 

The company’s lobbying disclosures reveal that 

the firm has explicitly pressured U.S. policymakers 

on fracking regulations in every one of the last 16 

quarters in lobbying efforts costing more than $28 

million.150 TTIP would bolster BP’s lobby campaign 

by allowing the corporation to warn that proposed 

fracking restrictions could result in costly ISDS cases. 

SPOTLIGHT ON EUROPEAN OIL GIANTS: TTIP 

would similarly enable ISDS threats and cases 

against fracking regulations from French firm Total, 

the world’s fifth largest non-state oil corporation,151 

which owns a 25 percent share of shale gas 

extraction projects operated by Chesapeake 

Energy Corporation in Ohio and Texas.152 (Under 

ISDS rules slated for replication in TTIP, a foreign 

corporation can launch an ISDS case even if they 

are only a minority shareholder in the investment in 

question.153) Meanwhile, Repsol — Spain’s largest oil 

company154 — would be empowered to launch ISDS 

cases against fracking policies affecting its “intense 

drilling campaign” on gas and oil deposits in Kansas 

and Oklahoma.155 Italy’s largest oil company, Eni,156 

would be similarly empowered to mount ISDS cases 

against fracking policies affecting its shale gas and 

oil operations in Texas.157 Each of these European oil 

giants is already a practiced user of the ISDS system, 

having launched ISDS cases under existing pacts 

over policies affecting oil and gas investments.158 

Beyond corporations that produce oil and gas, 

new fracking moratoria or other restrictions would 

also undercut business for fracking services firms 

that oil and gas companies pay to frack their wells. 

These firms include Dutch-registered Schlumberger 

Limited, the world’s largest oil services corporation,159 

and Ireland-based Weatherford International, which 

has the fifth largest fracking business in the U.S.160 

Fracking services firms like these would join the list 

of European oil and gas corporations empowered 

under TTIP to launch ISDS cases against U.S. 

fracking restrictions. 

PROTESTERS SUSPEND FROM THE ST. JOHNS BRIDGE IN PORTLAND, OR TO BLOCK A SHELL VESSEL SCHEDULED TO LEAVE FOR THE ARCTIC, JULY 2015. PHOTO: RICK RAPPAPORT AND 
DEVA, BACKBONE CAMPAIGN
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notion of drilling for oil or gas in the Arctic.169 Further 

drilling in the Gulf of Mexico also risks blowing 

through our diminishing greenhouse gas budget. 

BOEM estimates that total U.S. federal offshore 

reserves contain 130 billion barrels of recoverable oil 

and more than 660 trillion cubic feet of recoverable 

gas.170 Burning all of those fossil fuels would be akin 

to emitting an estimated 61-73 billion metric tons of 

carbon into the atmosphere171 — the greenhouse gas 

equivalent of burning 65-78 trillion pounds of coal.172 

Under conservative assumptions, this alone would 

exhaust 13-15 percent of the global carbon budget 

that the Intergovernmental Panel on Climate Change 

estimates can be used if severe climate change is to 

be avoided.173 

Such clear climate and environmental threats 

have spurred a surge of opposition to expanded 

offshore drilling. For example, in the summer of 2015, 

protestors in Seattle and Portland formed kayak 

flotillas and rappelled off a bridge to confront Shell 

ships headed for the Arctic to drill for oil.174 Two 

months later, Shell announced that it was abandoning 

its Arctic drilling plans “for the forseeable future.”175 

The following month, the Obama administration 

canceled plans to sell additional leases for Arctic 

drilling over the next two years.176 

Despite this double victory, the administration still 

plans to sell new leases to drill for oil in the Arctic 

from 2020 through 2022.177 And there is no plan to 

cancel the existing Arctic drilling leases held by Shell 

and other oil corporations, some of which do not 

expire until 2020.178 The administration’s proposal for 

offshore leasing also envisions 10 new lease sales for 

drilling in the Gulf of Mexico, citing “broad industry 

interest” in tapping more of the Gulf’s “abundant” oil 

and gas deposits.179 The new leases would add to the 

more than 4,000 currently active oil and gas leases 

covering nearly 24 million acres of the Gulf,180 which 

have enabled the drilling of more than 51,000 oil and 

gas wells.181  

To halt this proposed expansion of offshore drilling, 

more than 400 U.S. environmental groups, including 

the Sierra Club, have asked President Obama to use 

his executive authority to halt all new offshore oil 

and gas leases.182 Meanwhile, Senator Jeff Merkley 

and Representative Jared Huffman have unveiled 

bills that would cancel all existing oil and gas leases 

in the Arctic while barring any new federal leasing, 

and the renewal of many existing leases, for offshore 

drilling in any U.S. waters.183 Other members of 

Congress have introduced similar bills to ban new or 

renewed federal leasing for oil and gas extraction in 

the Arctic and in the Atlantic.184 There is precedent 

for such prohibitions, as Congress has repeatedly 

enacted moratoria on new offshore drilling leases 

in specific areas.185 In 2006, for example, Congress 

passed the Gulf of Mexico Energy Security Act, 

which banned new oil and gas leases within 125 miles 

of Florida’s coastline until 2022.186 

NEW THREATS TO OFFSHORE DRILLING 
RESTRICTIONS UNDER THE TPP AND TTIP 
Efforts to curtail the proposed expansion of 

offshore drilling would face new obstacles if the TPP 

or TTIP took effect, as both deals would empower 

fossil fuel companies with some of the largest 

federal offshore drilling leases to challenge such 

restrictions in private ISDS tribunals. Indeed, the 

deals would grant this power to seven of the 20 

corporations whose offshore drilling leases cover 

the greatest amount of U.S. seabed in the Arctic, the 

Gulf of Mexico, and the Pacific. 

The TPP and TTIP would enable ISDS challenges 

from fossil fuel corporations that collectively 

hold more than 10 million acres’ worth of leases 

for offshore oil and gas drilling — and that is only 

counting active leases above 1,000 acres. That is 24 

times more area than that held by the significantly 

smaller number of foreign leaseholders that already 

have access to ISDS.187 

In the U.S. Arctic, TTIP would empower five oil 

and gas corporations that control 85 percent of 

the leased area to challenge new U.S. restrictions 

on Arctic oil exploration in private ISDS tribunals. 

No firm with an oil or gas lease in the U.S. Arctic 

currently has that power.188 

All told, one out of every three acres off the U.S. 

coastline that is covered by an active, sizeable 

offshore lease is controlled by an oil or gas company 

that the TPP or TTIP would empower to launch ISDS 

cases against any future U.S. moratoria on offshore 

drilling.189 (To see how much offshore area these 

companies have leased, a map can be found here: 

www.sierraclub.org/trade-map.) 

TTIP would grant such ISDS rights to major 

European oil and gas corporations like BP, Shell, 

Total, Repsol, and Eni.190 BP and Shell not only have 

the most reckless and destructive track records in 

recent U.S. offshore drilling, but they also hold more 

offshore oil and gas leases than nearly all other firms, 

BP �NEW POWER TO DEFEND OFFSHORE OIL DRILLING

BP, the world’s sixth largest company,61 is history’s 

third largest private emitter of greenhouse gas-

es.62 Since the Industrial Revolution, BP alone has 

emitted more carbon dioxide than the combined 

emissions of the 122 countries that have emitted the 

least carbon.63 

Based in the United Kingdom, BP claims to be 

“America’s largest energy investor.”64 Indeed, de-

spite the corporation’s infamous 2010 Deepwater 

Horizon oil spill that released 4.9 million barrels of 

oil directly into the Gulf of Mexico,65 BP still holds 

more U.S. federal leases for deepwater oil drilling 

in the Gulf than any other firm.66 The corporation 

also owns property in 45 of the 48 continental 

U.S. states, covering more than 5.5 million acres 

– roughly the size of New Jersey.67 That includes 

more than 22,000 oil and gas wells,68 including 

fracking operations in at least six states: Arkansas, 

Colorado, New Mexico, Oklahoma, Texas, and 

Wyoming.69 BP also owns more than 1,000 oil and 

gas wells in Alaska.70 BP’s federal leases for oil 

and gas extraction cover nearly 500,000 acres of 

U.S. public lands in Arkansas, Colorado, Kansas, 

Montana, New Mexico, Oklahoma, Texas, Utah, and 

Wyoming.71 

Each day, BP pumps the equivalent of 960,000 bar-

rels of oil out of the ground in the U.S.72 And each 

day, the corporation’s more than 4,000 miles of 

pipelines transport more than 1.6 million barrels of 

fossil fuel products across 21 states.73 More than 3.7 

billion barrels of oil equivalent remain in the ground 

in BP’s proved U.S. reserves.74 

Were the U.S. to enact new policies to require more 

fossil fuels to stay in the ground, it would almost 

certainly undercut BP’s U.S. investments. Under U.S. 

law, BP does not have the power to circumvent U.S. 

domestic courts and challenge such policies before 

a tribunal of corporate lawyers who might show 

greater deference to BP than domestic judges. For 

the first time, TTIP would give BP this new means of 

challenging U.S. climate protections. 

BP is already trying to undermine U.S. environ-

mental protections. In 2011, BP spent millions of 

dollars lobbying against U.S. legislation that would 

have forced the company to pay more for the 

corporation’s disastrous 2010 oil spill in the Gulf of 

Mexico.75 BP also has outspent most U.S. firms in 

lobbying the U.S. government on issues that include 

fracking regulations, methane emissions standards, 

and liquefied natural gas exports.76 According 

to the Center for Responsive Politics, “BP is one 

of the strongest lobbying and political forces 

in Washington, D.C.”77 BP is also ranked as the 

European firm that has done the most to oppose 

strong climate protections in the European Union, 

including by lobbying against renewable energy tar-

gets and for expanded use of gas.78 Influence Map, 

a United Kingdom organization that tracks corpo-

rate influence over climate change policies, con-

cludes that “BP has been consistently opposed to 

all the main forms of climate change regulation.”79 

Under TTIP, BP would gain a new, more powerful 

tool to lobby against proposed U.S. climate protec-

tions – the threat to launch costly and unpredict-

able ISDS cases if such protections were enacted. 

If BP’s ISDS threats failed to halt, delay, or water 

down a proposed U.S. fossil fuel restriction, the 

corporation would be empowered to ask an ISDS 

tribunal to order U.S. government compensation. It 

would not be the first ISDS case for BP – the corpo-

ration launched a case against Argentina in 2003, 

in part to protect its claimed “right to freely export 

hydrocarbons.”80 Argentina decided to settle the 

case after losing to BP on a jurisdictional ruling.81 

A CONTROLLED BURN FOLLOWING BP’S APRIL 2010 OIL SPILL IN THE GULF OF MEXICO. 
PHOTO: UNITED STATES NAVY

http://www.sierraclub.org/trade-map
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and thus have the largest incentive to use ISDS to 

prevent or mitigate restrictions on offshore drilling. 

BP’s offshore leases cover 2.4 million acres.191 Despite 

the 2010 oil spill catastrophe, BP still claims to hold 

“the largest number of leases in the deepwater Gulf 

of Mexico.”192 Shell’s offshore leases cover nearly 4 

million acres — more than any other firm, domestic 

or foreign-owned.193 Under TTIP, Shell could use its 

newfound acquisition of ISDS rights to augment 

its active lobbying campaign on policies affecting 

offshore drilling. In just 2015, Shell spent $9 million 

in lobbying the administration and members of 

Congress on issues that include Arctic drilling, the 

2017-2022 offshore leasing plan, and legislation that 

would add to the proposed plan even more sales of 

offshore drilling leases.194 

The TPP would similarly offer ISDS rights to foreign 

investors with significant U.S. offshore drilling 

operations, such as BHP Billiton. The corporation is a 

partial owner of five deepwater oil drilling operations 

in the Gulf of Mexico, in partnership with firms like 

BP, Chevron, and ExxonMobil.195 BHP Billiton’s leases 

for oil and gas production in the Gulf cover more 

than 777,000 acres.196 The deal also would give 

ISDS privileges to Japan-based firms like Marubeni 

Corporation, which purchased some of BP’s 

drilling rights in the Gulf of Mexico several months 

after BP’s catastrophic oil spill,197 and Mitsubishi 

Corporation — a partial owner in deepwater drilling 

projects off the coast of Louisiana operated by 

Anadarko Petroleum and Shell.198 

The TPP and TTIP would allow these and other 

foreign-owned firms to demand government 

compensation for new offshore drilling restrictions 

by claiming they were “arbitrary”199 or frustrated 

the firms’ “legitimate expectations.”200 Even worse, 

corporations like BP, Shell, Total, Repsol, Eni, BHP 

Billiton, Marubeni, or Mitsubishi would be able to use 

the threat of such ISDS cases to try to discourage 

policymakers from acting to limit offshore drilling in 

the first place. Such ISDS demands and threats could 

undermine several key policy tools to curb offshore 

drilling, such as these: 

•	CANCELLATION OF EXISTING LEASES: If 

Congress passed legislation to cancel existing 

offshore drilling leases, as called for in the 

bills from Senator Merkley and Representative 

Huffman, foreign corporations like Shell would 

be empowered to launch ISDS cases on the basis 

that it frustrated their expectation to be able 

to drill for oil and gas for the duration of their 

leases. Foreign firms could also argue that lease 

cancellation violated their broad foreign investor 

protections against expropriation. Indeed, those 

are the very arguments that Lone Pine is using in 

its ISDS case against Quebec’s cancellation of its 

permits to frack for oil and gas beneath the St. 

Lawrence River.201 

•	REFUSAL TO EXTEND LEASES: Foreign-owned 

firms currently engaged in offshore drilling may 

also reasonably expect, based on past practice, 

that their current leases would be extended 

or renewed, providing a basis for ISDS cases 

under the TPP or TTIP against a future decision 

to halt such extensions.202 Indeed, using such 

arguments, corporations have won recent ISDS 

cases against similar government decisions not to 

grant permission for environmentally dangerous 

activities. As mentioned, in March 2015, an ISDS 

tribunal ruled against Canada in a case brought 

under NAFTA for denying a proposal by U.S. 

mining firm Bilcon to extract and export rock in an 

environmentally sensitive area. An environmental 

impact assessment had concluded that the 

project would threaten endangered species and 

violate the local community’s core values.203 The 

tribunal decided that Canada’s refusal to approve 

the extractive project violated Bilcon’s right to 

a “minimum standard of treatment” because it 

was “arbitrary” and contrary to the corporation’s 

“reasonable expectations.”204 

If a corporation can successfully argue that 

its expectations of regulatory stability were 

frustrated by a decision not to newly grant 

permission for dangerous extractive activities, a 

firm could well use the same argument in an ISDS 

case against a decision not to renew an existing 

permission, such as a lease for offshore drilling. 

Indeed, when the Obama administration decided 

in October 2015 to not extend Shell’s existing 

leases for Arctic drilling, the American Petroleum 

Institute — an alliance of oil and gas corporations 

that includes Shell — denounced the move by 

framing it as part of “a system of regulatory and 

permitting unpredictability and uncertainty.”205 

TTIP would empower Shell to not only denounce 

such a decision, but to ask a three-person ISDS 

tribunal to order the U.S. government to pay Shell 

the future profits it hypothetically would have 

earned had the lease been extended.206 

•	HOLDING COMPANIES ACCOUNTABLE FOR 

DRILLING DISASTERS: The TPP and TTIP could 

also make it more difficult for the U.S. government 

to take action against oil and gas corporations 

like BP that bear responsibility for major oil spills 

or other environmental disasters. In 2012, the 

U.S. Environmental Protection Agency (EPA) 

suspended BP from bidding on new drilling leases 

or federal contracts “due to BP’s lack of business 

integrity as demonstrated by the company’s 

conduct with regard to the Deepwater Horizon 

blowout, explosion, oil spill, and response.”207 

BP responded by suing EPA in U.S. federal 

courts.208 Were TTIP in effect, BP would have been 

empowered to also launch an ISDS case against 

the U.S. government before a private tribunal of 

lawyers who might show BP greater deference 

than a U.S. judge.209 BP would be able to base 

such a case on the assertion, which it has already 

levied,210 that EPA’s suspension was “arbitrary.”211 

OFFSHORE OIL PRODUCTION PLATFORM WITH FLARE STACK, GULF OF MEXICO. PHOTO: ISTOCKPHOTO
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A License to  Pollute Public Lands? 

Trade Deals Would Undermine Efforts to Keep Publicly Owned Fossil Fuels in the Ground
BACKGROUND ON FEDERAL FOSSIL FUEL 
LEASING AND THE MOVEMENT TO HALT IT
The U.S. federal government owns more than 635 

million acres of land.212 Were the government to 

allow fossil fuel corporations to extract and burn 

all recoverable coal, oil, and gas found on these 

public lands (not including offshore or privately-held 

deposits), the resulting climate-disrupting emissions 

would be equivalent to 288 to 419 billion metric 

tons of carbon.213 That amounts to 40 percent of the 

potential greenhouse gas emissions represented by 

all fossil fuels in the U.S.214 Burning the fossil fuels 

on U.S. federal lands alone would exceed the entire 

quota of greenhouse gas emissions that the U.S. can 

emit at any point in the future if the world is to avoid 

disastrous levels of climate change.215 

The good news is that 93 percent of these potential 

greenhouse gas emissions from federal lands are 

on land that the government has not yet leased to 

fossil fuel corporations.216 In September 2015, more 

than 400 environmental organizations, including 

the Sierra Club, urged President Obama to “take 

the bold action needed to stop new federal leasing 

of fossil fuels, and to keep those remaining fossil 

fuels — our publicly owned fossil fuels — safely in 

the ground.”217 Just four months later, the Obama 

OIL DRILLING ON PUBLIC LAND IN VERNAL, UTAH. PHOTO: WILDEARTH GUARDIANS/CC BY-NC-ND 2.0

SHELL �NEW POWER TO DEFEND FOSSIL FUEL 
EXTRACTION ON PUBLIC LANDS 

Royal Dutch Shell is the world’s largest non-

state oil company and history’s fourth largest 

private emitter of greenhouse gases.82 Since the 

Industrial Revolution, Shell has emitted more car-

bon dioxide than all but eight countries.83 

Headquartered in the Netherlands and incorpo-

rated in the United Kingdom,84 Shell is the largest 

holder among all firms – domestic and foreign – 

of U.S. leases for oil and gas production on feder-

al lands and in federal waters.85 Indeed, Shell still 

holds more than 400 leases for oil exploration 

and drilling in the spill-prone Arctic Ocean,86 cov-

ering more than 2 million acres off the coast of 

Alaska,87 despite its recent decision to halt Arctic 

exploration after several highly controversial 

and ill-fated expeditions. Shell also holds federal 

leases for offshore drilling across about 1.9 million 

acres of the Gulf of Mexico,88 and for oil and gas 

extraction on 175,000 acres of public lands in 

Colorado, New Mexico, and Wyoming.89 Shell’s 

other U.S. investments include fracking opera-

tions in California, Louisiana, Pennsylvania, Texas, 

and West Virginia;90 oil and gas rights across 2.4 

million acres in Alaska;91 and more than 11,000 

miles of pipelines that transport fossil fuel prod-

ucts across states from Texas to New Jersey.92 

In 2014, Shell pumped the equivalent of 161 mil-

lion barrels of oil out of the ground in the U.S. An 

additional 980 million barrels of oil equivalent still 

sit in the corporation’s proved U.S. reserves.93 

If proposed U.S. climate protections threatened 

to interfere with such investments, Shell could 

use TTIP to warn policymakers that it would 

launch ISDS cases against the new policies. That 

threat could result in a chilling or weakening of 

the new fossil fuel restrictions, or the payment of 

compensation from U.S. taxpayers to Shell. 

Indeed, Shell has a history of using the tools at its 

disposal to try to thwart environmental protec-

tions. In recent years, the corporation has spent 

more than most other companies to lobby the U.S. 

government.94 Its targets have included policies 

affecting offshore oil production, methane emis-

sions standards, and the decision on whether or 

not to approve the dangerous Keystone XL pipe-

line.95 Like BP and BHP Billiton, Shell has been 

ranked as one of the biggest obstacles to EU cli-

mate policies, having successfully lobbied against 

binding renewable energy targets for EU member 

states, as well as lobbying against the EU’s overall 

target for reducing greenhouse gas emissions.96 

Shell already has launched ISDS cases against 

Nicaragua and Nigeria, the latter of which focused 

on Shell’s offshore oil drilling rights. Both cases 

have been resolved. Nicaragua, and potentially 

Nigeria, agreed to a settlement, though details are 

not publicly available.97 TTIP would grant Shell the 

ability to make the U.S. government a next ISDS 

target if its standard lobby efforts do not succeed 

in stopping proposed fossil fuel restrictions. 

ACTIVISTS DEMONSTRATE AGAINST SHELL IN EVERETT, WA IN JUNE 2015.   
PHOTO: JOSH KELETY/CC BY 2.0
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A Tool to Defend Dirty Pipelines? 

Trade Deals Would Pose New Hurdles for the Movement to Halt Fossil Fuel Pipelines
BACKGROUND ON FOSSIL FUEL PIPELINES 
AND THE MOVEMENT TO BLOCK THEM
In October 2015, a report by Oil Change International 

revealed that the pipelines used to transport high-

ly polluting tar sands oil from Alberta, Canada are 

89 percent full, and that growth in tar sands oil 

extraction is unlikely without pipeline expansion.230 

Standing in the way of such extreme fossil fuels 

growth are the diverse movements that have suc-

ceeded in blocking thus far all major fossil fuel pipe-

line projects emerging from Alberta’s tar sands. That, 

of course, includes the landmark victory over the 

Keystone XL tar sands pipeline, which the Obama ad-

ministration rejected in November 2015 after years of 

dogged activism and advocacy from farmers, indige-

nous groups, landowners, community leaders, envi-

ronmental organizations, and others.231 As a result, 

communities in the pipeline’s path have been spared 

land seizures and oil spill threats while the world has 

been spared the increase in climate-disrupting emis-

sions that the pipeline would have enabled.232 

With the defeat of Keystone XL, environmental ac-

tivists are now targeting a wider array of dirty fuel 

pipelines. The Wall Street Journal lists 10 fossil fuel 

pipeline projects in Canada and the U.S. that current-

ly face public opposition. These proposed pipelines 

would transport dirty fuels through states including 

Illinois, New York, North Dakota, Ohio, Pennsylvania, 

and Wisconsin. Six of the listed pipelines are experi-

encing delays as a result of opposition from environ-

mentalists and local communities.233 

NEW THREATS TO FOSSIL FUEL PIPELINE 
RESTRICTIONS UNDER THE TPP AND TTIP
TransCanada has clearly illustrated the threats that 

the TPP and TTIP would pose to such fights against 

fossil fuel pipelines. The trade deals would extend to 

some of the world’s largest fossil fuel corporations 

essentially the same broad foreign investor rights 

and ISDS rules that TransCanada is using to demand 

$15 billion for the rejection of Keystone XL. While 

TransCanada’s NAFTA case will not reverse the 

Keystone XL decision, it could put U.S. taxpayers 

on the hook for the pipeline rejection. Even more, it 

offers a clarion warning that the TPP and TTIP, by 

multiplying U.S. exposure to such costly cases, could 

undermine the environmental movement’s most 

important achievements and imperil bold climate 

action from future administrations.

Indeed, corporations that would be empowered 

to launch ISDS cases against the U.S. government 

administration announced a moratorium on new 

federal leases for coal extraction on public lands.218 

Scientists and environmental groups praised 

this major climate progress, and called for the 

moratorium on federal leasing to be extended to oil 

and gas extraction as well.219 Indeed, bills introduced 

by Senator Merkley and Representative Huffman 

(referenced earlier) would do just that by banning 

any new leases for coal, oil, or gas extraction on 

federal lands.220 The bills also would go beyond the 

Obama administration’s coal leasing moratorium by 

barring the renewal of many existing coal (and oil 

and gas) leases.221 

The bad news is that under the TPP and TTIP, some 

of the world’s largest fossil fuel corporations would 

be empowered to challenge any such restrictions on 

new federal leasing in private ISDS tribunals.

NEW THREATS TO FOSSIL FUEL LEASING 
RESTRICTIONS UNDER THE TPP AND TTIP 
The TPP investment chapter explicitly states that 

foreign investors can launch ISDS cases against 

policies that interfere with “leases” or other “written 

agreements” with governments for the “extraction” 

of government-controlled “natural resources,” 

including “oil” and “natural gas.”222 TTIP is likely to 

include similar language.223 Under such provisions, 

a new U.S. policy barring the renewal of leases for 

fossil fuel extraction on federal lands could run the 

risk of retaliatory ISDS cases.224 

Foreign corporations currently hold leases for oil 

and gas extraction on more than 1.7 million acres 

of U.S. federal lands — and that is only counting 

large leases that cover more than 10,000 acres. 

More than 40 percent of that foreign-leased public 

land — over 720,000 acres — has been leased to oil 

and gas corporations that would gain the power 

to challenge the U.S. government in ISDS tribunals 

under the TPP or TTIP. (To see how much area these 

corporations have leased in each state, a map can 

be found here: www.sierraclub.org/trade-map.) The 

firms that would gain this new tool to undermine 

leasing restrictions include BP and Shell, both of 

which rank among the 30 largest onshore oil and gas 

leaseholders (domestic or foreign) in terms of the 

amount of leased federal land under their control. 

Other significant oil and gas federal leaseholders 

that would gain access to ISDS cases against the U.S. 

include Australian firms Aleator Energy and Entek 

Energy (under the TPP), Spanish firm Repsol (under 

TTIP), and Irish firm U.S. Oil and Gas (under TTIP).225 

Were the TPP or TTIP to take effect, a foreign inves-

tor like Shell or BP could attempt to chill efforts to 

halt fossil fuel leases on public lands by threatening 

to bring a costly ISDS case in response. The firm 

could argue that, given longstanding lease renew-

al criteria and earlier indications from government 

officials that its oil and gas leases would be renewed, 

any new policy banning such renewals would violate 

the U.S. government’s obligation under the TPP or 

TTIP to provide “a stable business and legal envi-

ronment” for foreign investors. As described earlier, 

Lone Pine is making a similar argument in its ISDS 

case against Quebec’s moratorium on oil and gas 

extraction under the St. Lawrence River.226 Such ISDS 

threats have succeeded in convincing governments 

to delay or shelve proposed public interest protec-

tions, as mentioned.227

If the threat did not work, corporations like Shell 

or BP would be able to get a second bite at the 

apple by asking a three-person ISDS tribunal to 

order government compensation for profits they 

hypothetically would have made if their fossil fuel 

leases had been renewed. As mentioned, past ISDS 

tribunals have repeatedly ruled against governments 

when a given policy change or decision undercut 

an investment that a foreign firm made under 

the expectation that the regulatory environment 

affecting its investment would not change.228 That 

includes last year’s ISDS tribunal ruling against 

Canada’s decision not to allow Bilcon to engage in 

environmentally dangerous extractive activities.229 

This case history suggests that an ISDS tribunal 

could be sympathetic to an argument from 

Shell, for example, that a ban on fossil fuel lease 

renewals undercut an investment Shell had made 

in downstream oil processing facilities under the 

reasonable expectation that renewal of its leases 

would allow it to produce more oil. 

AN OIL PIPELINE IN ALASKA, PARTIALLY OWNED BY BP, LEAKED MORE THAN 6,000 BARRELS OF OIL IN OCTOBER 2001 AFTER A LOCAL RESIDENT SHOT A HOLE IN IT. PHOTO: FBI

http://www.sierraclub.org/trade-map
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Conclusion
Thanks to years of organizing and advocating, the 

movement to keep fossil fuels in the ground has 

achieved some remarkable successes recently, from 

the cancellation of new sales of Arctic oil and gas 

leases, to a moratorium on new federal coal leasing, 

to the rejection of the Keystone XL pipeline. But 

TransCanada’s use of NAFTA to challenge that 

pipeline rejection in a private tribunal has made 

abundantly clear how overreaching trade rules can 

undermine such climate victories. TransCanada’s 

warning comes just in time, given that Congress may 

soon consider the largest expansion to date of those 

trade rules. Just as the U.S. begins to transition away 

from fossil fuels, the TPP and TTIP would empower 

an unprecedented number of fossil fuel corporations 

to follow TransCanada’s lead in asking private 

tribunals to help maintain the crisis-prone status quo. 

The fight for climate progress already faces enough 

obstacles without the additional roadblocks imposed 

by the TPP and TTIP. Replacing these toxic deals 

with a new climate-friendly model of trade is an 

essential component of the growing effort to keep 

fossil fuels in the ground. 

under the TPP and TTIP already own tens of 

thousands of miles’ worth of fossil fuel pipelines in 

the U.S. These pipelines cross at least 29 states in 

nearly every region of the country: the West Coast, 

the Great Plains, the Midwest, the South, the Mid-

Atlantic, the Northeast, and Alaska.234 (A map of 

these fossil fuel pipelines can be found here: www.

sierraclub.org/trade-map.) 

The TPP would allow BHP Billiton, for example, to 

turn to an ISDS tribunal to challenge new restrictions 

that affect its gas pipelines in Texas, Arkansas, and 

off the coast of Louisiana.235 TTIP would grant that 

same right to United Kingdom-based National Grid, 

the largest distributor of gas in the U.S. Northeast.236 

National Grid operates nearly 35,000 miles of intra-

state gas pipelines in New York, Massachusetts, and 

Rhode Island.237 TTIP also would empower BP and 

Shell. The fossil fuel pipelines of these two firms alone 

cross half of all U.S. states, including Alabama, Alaska, 

California, Georgia, Illinois, Indiana, Iowa, Kansas, 

Kentucky, Louisiana, Maryland, Michigan, Mississippi, 

Missouri, New Jersey, North Carolina, Ohio, Oklahoma, 

Oregon, Pennsylvania, South Carolina, Tennessee, 

Texas, Virginia, and Washington.238 BP currently owns 

and operates more than 4,000 miles of pipelines that, 

according to BP, “transport more than 1.6 million bar-

rels a day of oil, refined products, natural gas, natural 

gas liquids and chemicals.”239 And Shell owns and 

operates 3,800 miles of pipelines that pump 1.5 billion 

barrels of oil and fossil fuels each year, in addition to 

owning stakes in 8,000 miles of pipelines operated by 

other companies.240 

Some of these corporations plan to build even 

more fossil fuel pipelines and expand existing ones. 

Shell, for example, has formed a U.S. subsidiary 

whose mission, in part, is to “develop and acquire 

pipelines.”241 And National Grid recently announced 

its plan to co-develop the proposed $3 billion Access 

Northeast project, which would expand 125 miles of 

existing gas pipelines so as to transport more fracked 

gas from Appalachia through New York, Connecticut, 

and Massachusetts.242 The project is controversial 

among local community members, many of whom 

have expressed concern that the gas pipeline 

expansion would harm local wildlife and increase the 

Northeast’s dependence on fossil fuels.243 

BP, meanwhile, is partnering with TransCanada, 

ExxonMobil, and ConocoPhillips in a major proposed 

project that involves constructing an 800-mile 

pipeline across Alaska to pump gas from the Arctic 

to a facility where it would be liquefied and export-

ed.244 BP’s proposed pipeline would propel more 

than three billion cubic feet of gas every day through 

hundreds of miles of Alaskan wilderness and past 

national parks.245 In addition to potential risks that 

construction and operation of the gas pipeline would 

pose to the environment along its route, the project 

also would lock in climate-disrupting emissions. In an 

official response to the proposal in November 2014, 

the Sierra Club stated, “The proposed export project 

will cause extensive environmental harm, impacting 

the environment around the export site, inducing 

harmful natural gas production, and likely increasing 

global greenhouse gas emissions.”246 

With resistance to fossil fuel pipeline projects 

growing across the country, BP’s proposal for a 

gas pipeline to bisect Alaska may face increasing 

opposition, as could National Grid’s proposal for 

gas pipeline expansion in the Northeast. The denial 

of Keystone XL could particularly embolden such 

opposition, which may explain why BP (like Shell) 

consistently lobbied the Obama administration on 

the Keystone XL decision in recent years.247 National 

Grid, meanwhile, continues to regularly lobby U.S. 

policymakers on fossil fuel pipeline-related policies, 

spending more than $2 million on such lobby efforts 

in 2015 alone.248

The TPP and TTIP would give foreign fossil fuel 

firms like National Grid, BP, BHP Billiton, and Shell 

a new lobbying tool, allowing them to threaten to 

follow TransCanada’s lead and launch ISDS cases 

if policymakers would respond to constituent 

concerns by thwarting their pipeline proliferation 

plans. As described above, the TPP includes, and 

TTIP is slated to include, the broad foreign investor 

right to a “minimum standard of treatment” that 

forms the core of TransCanada’s demand for $15 

billion.249 Were the pacts to take effect, more 

pipeline corporations could argue, as TransCanada 

has, that any delay or denial of their fossil fuel 

pipeline projects would be “arbitrary” and contrary 

to their “expectations,” thereby violating the 

“minimum standard of treatment” obligation. If 

past rulings offer any indication, an ISDS tribunal of 

three unaccountable lawyers could actually order 

government compensation on the basis of such 

tenuous arguments.250 

ACTIVISTS RALLY AGAINST THE TPP AND FOR A CLIMATE-FRIENDLY TRADE MODEL IN WASHINGTON, DC, SEPTEMBER 2015. PHOTO: SIERRA CLUB

http://www.sierraclub.org/trade-map
http://www.sierraclub.org/trade-map


24   CLIMATE ROADBLOCKS: Looming Trade Deals Threaten Efforts to Keep Fossil Fuels in the Ground CLIMATE ROADBLOCKS: Looming Trade Deals Threaten Efforts to Keep Fossil Fuels in the Ground  25  

Support Activities for Oil and Gas Operations

Oil and Gas Field Machinery and Equipment 
Manufacturing

Natural Gas Distribution

Pipeline Transportation of Crude Oil

Pipeline Transportation of Natural Gas

Pipeline Transportation of Refined Petroleum 
Products

Petroleum Refineries

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

Fuel Dealers

5.	 E.ON SE
Germany (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Fossil Fuel Electric Power Generation

6.	 JX HOLDINGS, INC.
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Petroleum Refineries

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

Fuel Dealers

7.	 BASF SE
Germany (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Drilling Oil and Gas Wells

Support Activities for Oil and Gas Operations

8.	 ELECTRICITE DE FRANCE SA (EDF)
France (empowered under TTIP)
Natural Gas Distribution

Oil and Gas Pipeline and Related Structures 
Construction

Pipeline Transportation of Natural Gas

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

9.	 REPSOL SA
Spain (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Petroleum Refineries

10.	 RWE AG
Germany (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

11.	 BHP BILLITON LIMITED
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Anthracite Mining

Support Activities for Oil and Gas Operations

12.	 MITSUBISHI CORPORATION
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Drilling Oil and Gas Wells

Support Activities for Oil and Gas Operations

Power Boiler and Heat Exchanger Manufacturing

Petroleum Refineries

Petroleum Bulk Stations and Terminals

13.	 A. P. MOLLER MAERSK A/S
Denmark (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Drilling Oil and Gas Wells

Support Activities for Oil and Gas Operations

14.	 SOJITZ CORPORATION
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Petroleum Bulk Stations and Terminals

15.	 MARUBENI CORPORATION
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

16.	 LYONDELLBASELL INDUSTRIES NV
Netherlands (empowered under TTIP)
Petroleum Refineries

Fuel Dealers

17.	 SCHLUMBERGER LIMITED
Netherlands (empowered under TTIP)
Support Activities for Oil and Gas Operations

18.	 MITSUI & CO., LTD.
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

Fuel Dealers

19.	 IBERDROLA, SA
Spain (empowered under TTIP)
Pipeline Transportation of Natural Gas

Fossil Fuel Electric Power Generation

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

20.	 RIO TINTO GROUP
Australia and England, U.K. (empowered  

under the TPP and TTIP)
Bituminous Coal and Lignite Surface Mining

Bituminous Coal Underground Mining

Anthracite Mining

Support Activities for Coal Mining

Appendix

The Top 100 Fossil Fuel Firms Empowered to Challenge Our Climate Protections
Below are 100 of the largest fossil fuel corporations 

that the TPP and TTIP would newly empower to 

challenge U.S. climate protections in private ISDS 

tribunals. The corporations in this list meet three 

criteria: 1) They are based in TPP or TTIP countries 

that do not already have an ISDS-enforced pact with 

the U.S.,251 2) They own subsidiaries in the U.S. that 

could be used as the basis for an ISDS case against 

U.S. policies,252 and 3) They are engaged in fossil 

fuel extraction, processing, bulk distribution (e.g., 

operating oil and gas pipelines), and/or fossil fuel 

power production.253 Following each corporation 

is a list of some of the specific fossil fuel sectors in 

which the parent company does business.254 The 

corporations are listed from largest to smallest, 

based on annual sales.255 

This list does not include the many foreign fossil fuel 

corporations without U.S. subsidiaries that could 

launch ISDS cases against U.S. policies under the 

TPP or TTIP on the basis of other U.S. “investments” 

(e.g., stocks held in U.S. fossil fuel firms, permits 

to extract fossil fuels on U.S. public lands, or even 

mere “attempts to make” an investment).256 The list 

also does not include the many corporations that 

do business in fossil-fuel-related industries (e.g., gas 

stations, manufacturing of coal or petroleum-based 

products, etc.) that have been excluded by the list’s 

relatively narrow definition of “fossil fuel sectors.”257 

1.	 ROYAL DUTCH SHELL PLC
Netherlands (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Drilling Oil and Gas Wells

Oil and Gas Field Machinery and Equipment 
Manufacturing

Natural Gas Distribution

Pipeline Transportation of Crude Oil

Pipeline Transportation of Natural Gas

Pipeline Transportation of Refined Petroleum Products

Petroleum Refineries 

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

Fuel Dealers

2.	 BP PLC
England, U.K. �(empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Drilling Oil and Gas Wells

Support Activities for Oil and Gas Operations

Oil and Gas Field Machinery and Equipment 
Manufacturing

Natural Gas Distribution

Pipeline Transportation of Crude Oil

Pipeline Transportation of Natural Gas

Pipeline Transportation of Refined Petroleum 
Products

Petroleum Refineries

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

Fuel Dealers

3.	 TOTAL SA
France (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Drilling Oil and Gas Wells

Oil and Gas Field Machinery and Equipment 
Manufacturing

Natural Gas Distribution

Pipeline Transportation of Crude Oil

Pipeline Transportation of Natural Gas

Pipeline Transportation of Refined Petroleum Products

Petroleum Refineries

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

Fuel Dealers

4.	 ENI SpA
Italy (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Drilling Oil and Gas Wells
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Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

43.	 TECHNIP SA
France (empowered under TTIP)
Support Activities for Oil and Gas Operations

Oil and Gas Field Machinery and Equipment 
Manufacturing

Oil and Gas Pipeline and Related Structures 
Construction

44.	 WEATHERFORD INTERNATIONAL PLC
Ireland (empowered under TTIP)
Drilling Oil and Gas Wells

Support Activities for Oil and Gas Operations

45.	 ELECTRIC POWER DEVELOPMENT CO., 
LTD. (J-POWER)
Japan (empowered under the TPP)
Support Activities for Coal Mining

Fossil Fuel Electric Power Generation

46.	 WORLEYPARSONS ENGINEERING PTY LTD.
Australia (empowered under the TPP)
Support Activities for Oil and Gas Operations

47.	 A2ASpA
Italy (empowered under TTIP)
Fossil Fuel Electric Power Generation

Natural Gas Distribution

48.	 WOOD GROUP 
Scotland, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

49.	 IWATANI CORPORATION
Japan (empowered under the TPP)
Fuel Dealers

50.	 SUBSEA 7 SA
England, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

51.	 WOODSIDE PETROLEUM LTD.
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

52.	 ROYAL VOLKER WESSELS STEVIN NV
Netherlands (empowered under TTIP)
Oil and Gas Pipeline and Related Structures 
Construction

53.	 CHIYODA CORPORATION
Japan (empowered under the TPP)
Oil and Gas Pipeline and Related Structures 
Construction

54.	 KANEMATSU CORPORATION
Japan (empowered under the TPP)
Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

55.	 TAIYO NIPPON SANSO CORPORATION
Japan (empowered under the TPP)
Oil and Gas Field Machinery and Equipment 
Manufacturing

56.	 CHICAGO BRIDGE & IRON COMPANY NV 
(CBI)
Netherlands (empowered under TTIP)
Oil and Gas Pipeline and Related Structures 
Construction

57.	 ALFA LAVAL AB
Sweden (empowered under TTIP)
Power Boiler and Heat Exchanger Manufacturing

58.	 PETROFAC SERVICES LTD.
England, U.K. (empowered under TTIP)
Oil and Gas Pipeline and Related Structures 
Construction

59.	 ENSCO PLC
England, U.K. (empowered under TTIP)
Drilling Oil and Gas Wells

Support Activities for Oil and Gas Operations

60.	 BOSCH THERMOTECHNIK GMBH
Germany (empowered under TTIP)
Power Boiler and Heat Exchanger Manufacturing

61.	 AMEC PLC
England, U.K. (empowered under TTIP)
Oil and Gas Pipeline and Related Structures 
Construction

62.	 NOBLE CORPORATION PLC
England, U.K. (empowered under TTIP)
Drilling Oil and Gas Wells

63.	 ENEL GREEN POWER SpA
Italy (empowered under TTIP)
Natural Gas Distribution

64.	 DRAX GROUP PLC
England, U.K. (empowered under TTIP)
Fossil Fuel Electric Power Generation

65.	 MODEC, INC.
Japan (empowered under the TPP)
Support Activities for Oil and Gas Operations

66.	 MISC BERHAD
Malaysia (empowered under the TPP)
Support Activities for Oil and Gas Operations

67.	 AGGREKO PLC
Scotland, U.K. (empowered under TTIP)
Power Boiler and Heat Exchanger Manufacturing

68.	 FERROSTAAL AG
Germany (empowered under TTIP)
Oil and Gas Pipeline and Related Structures 
Construction

21.	 IDEMITSU KOSAN CO., LTD.
Japan (empowered under the TPP)
Petroleum Refineries

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

Fuel Dealers

22.	 COSMO ENERGY HOLDINGS CO., LTD.
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Petroleum Refineries

23.	 GAS NATURAL FENOSA
Spain (empowered under TTIP)
Fossil Fuel Electric Power Generation

Natural Gas Distribution

24.	 CENTRICA PLC
England, U.K. (empowered under TTIP)
Natural Gas Distribution

25.	 CHUBU ELECTRIC POWER CO. INC.
Japan (empowered under the TPP)
Fossil Fuel Electric Power Generation

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

26.	 GALP ENERGIA, SGPS, S.A.
Portugal (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Petroleum Refineries

Natural Gas Distribution

27.	 SUMITOMO CORPORATION
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Bituminous Coal and Lignite Surface Mining

Petroleum Bulk Stations and Terminals

28.	 NATIONAL GRID PLC
England, U.K. (empowered under TTIP)
Natural Gas Distribution

29.	 NESTE OIL OYJ
Finland (empowered under TTIP)
Petroleum Refineries

30.	 EIFFAGE SA
France (empowered under TTIP)
Oil and Gas Pipeline and Related Structures 
Construction

31.	 SKANSKA AB
Sweden (empowered under TTIP)
Oil and Gas Pipeline and Related Structures 
Construction

32.	 MOL NYRT.
Hungary (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Petroleum Refineries

Natural Gas Distribution

33.	 TOKYO GAS CO., LTD.
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

Natural Gas Distribution

Oil and Gas Pipeline and Related Structures 
Construction

Pipeline Transportation of Natural Gas

Petroleum Refineries

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

34.	 EVONIK INDUSTRIES AG
Germany (empowered under TTIP)
Fossil Fuel Electric Power Generation

35.	 HANWA CO., LTD.
Japan (empowered under the TPP)
Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

36.	 NIPPON EXPRESS CO., LTD.
Japan (empowered under the TPP)
Petroleum Bulk Stations and Terminals

37.	 OSAKA GAS COMPANY, LTD.
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Distribution

Oil and Gas Pipeline and Related Structures 
Construction

Pipeline Transportation of Natural Gas

Fossil Fuel Electric Power Generation

Petroleum Bulk Stations and Terminals

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

38.	 ORIGIN ENERGY LIMITED
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Fossil Fuel Electric Power Generation

Support Activities for Oil and Gas Operations

39.	 INPEX CORPORATION
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

40.	 EVRAZ PLC
England, U.K. (empowered under TTIP)
Bituminous Coal Underground Mining

41.	 IHI CORPORATION
Japan (empowered under the TPP)
Power Boiler and Heat Exchanger Manufacturing

42.	 HELLENIC PETROLEUM SA
Greece (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction 

Petroleum Refineries

Petroleum Bulk Stations and Terminals
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76.	 CORE LABORATORIES NV
Netherlands (empowered under TTIP)
Support Activities for Oil and Gas Operations

77.	 HUNTING PLC
England, U.K. (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

Support Activities for Oil and Gas Operations

Natural Gas Distribution

Pipeline Transportation of Crude Oil

Pipeline Transportation of Natural Gas

Pipeline Transportation of Refined Petroleum 
Products

78.	 ASCO PLC
Scotland, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

79.	 STORK TECHNICAL SERVICES  
HOLDCO BV
Netherlands (empowered under TTIP)
Support Activities for Oil and Gas Operations

80.	 ROLLS WOOD GROUP LTD.
Scotland, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

81.	 SUNDANCE ENERGY AUSTRALIA LTD. 
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

82.	 ATIC SERVICES
France (empowered under TTIP)
Support Activities for Coal Mining

83.	 NDA GROUP LIMITED
New Zealand (empowered under the TPP)
Power Boiler and Heat Exchanger Manufacturing

84.	 SPARROWS OFFSHORE GROUP LIMITED
Scotland, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

Oil and Gas Field Machinery and Equipment 
Manufacturing

85.	 SEABIRD EXPLORATION PLC 
Cyprus (empowered under TTIP) 
Support Activities for Oil and Gas Operations

86.	 CGG
France (empowered under TTIP)
Support Activities for Oil and Gas Operations

87.	 MENTOR IMC GROUP LIMITED
England, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

88.	 PFAUDLER WERKE GMBH
Germany (empowered under TTIP)
Petroleum Refineries

89.	 KOSAN CRISPLANT HOLDING AS
Denmark (empowered under TTIP)
Pipeline Transportation of Natural Gas

Petroleum and Petroleum Products Merchant 
Wholesalers (except Bulk Stations and Terminals)

90.	 PETSEC ENERGY LTD.
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Natural Gas Liquid Extraction

91.	 AUSTEX OIL LIMITED
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

92.	 DEUTSCHE ROHSTOFF AG (DRAG)
Germany (empowered under TTIP)
Drilling Oil and Gas Wells

93.	 ANTARES ENERGY LIMITED
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

94.	 GAS MEASUREMENT INSTRUMENTS LTD.
Scotland, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

95.	 ENTEK ENERGY LIMITED
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

96.	 U.S. OIL AND GAS PLC
Ireland (empowered under TTIP)
Crude Petroleum and Natural Gas Extraction

97.	 SENSCIENT LTD. 
England, U.K. (empowered under TTIP) 
Support Activities for Oil and Gas Operations

98.	 BYRON ENERGY LIMITED
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

99.	 SOUTH STREAM TRANSPORT BV 
Netherlands (empowered under TTIP) 
Oil and Gas Pipeline and Related Structures 
Construction

100.	ALEATOR ENERGY
Australia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

69.	 JAPAN PETROLEUM EXPLORATION CO., 
LTD.
Japan (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction

Pipeline Transportation of Natural Gas

70.	 KCA DEUTAG DRILLING LIMITED 
Scotland, U.K. (empowered under TTIP) 
Drilling Oil and Gas Wells

71.	 ROYAL VOPAK NV
Netherlands (empowered under TTIP)
Natural Gas Distribution

Pipeline Transportation of Crude Oil

Pipeline Transportation of Natural Gas

Pipeline Transportation of Refined  
Petroleum Products

Petroleum Bulk Stations and Terminals

72.	 FIRCROFT ENGINEERING SERVICES LTD.
England, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

73.	 PETROLIAM NASIONAL BERHAD  
(PETRONAS) 
Malaysia (empowered under the TPP)
Crude Petroleum and Natural Gas Extraction 

Petroleum Refineries

Pipeline Transportation of Natural Gas

Support Activities for Oil and Gas Operations

74.	 EXPRO INTERNATIONAL GROUP PLC
England, U.K. (empowered under TTIP)
Support Activities for Oil and Gas Operations

75.	 BOSAL NEDERLAND BV
Netherlands (empowered under TTIP)
Power Boiler and Heat Exchanger Manufacturing
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250	One recent ISDS case under NAFTA may be instructive, as it has several 
parallels with TransCanada’s claim. Mirroring the rejection of the Keystone XL 
pipeline, in 2007 Canada rejected a proposal by U.S. mining company Bilcon to 
build a quarry mine that local communities strongly opposed on environmen-
tal grounds. In response, Bilcon launched a NAFTA case against Canada. As 
with TransCanada’s claim, the company argued that the decision to reject the 
controversial project was “arbitrary” and frustrated the company’s “reasonable 
expectations,” thereby violating its NAFTA right to a “minimum standard of 
treatment.” Like TransCanada, Bilcon argued that government officials had led the 
company to believe the project would go through, that the criteria used to reject 
its investment differed from that used to approve similar projects, and that the 
rejection was unduly influenced by the public’s environmental concerns. In March 
2015, a NAFTA tribunal ruled in favor of Bilcon. Two of the tribunal’s three lawyers 
agreed with Bilcon that the “core values” of the local community (including their 
environmental concerns) should not have influenced Canada’s decision to reject 
the project. They deemed this a violation of Canada’s “minimum standard of treat-
ment” obligation under NAFTA because it was “arbitrary” and contrary to Bilcon’s 
“reasonable expectations.” The dissenting tribunalist warned that the decision 
would be seen as “a remarkable step backwards in environmental protection.” 
The other two lawyers have yet to decide how much Canada must pay Bilcon, but 
the company is demanding at least $300 million. William Ralph Clayton, William 
Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware, Inc. v. 
Government of Canada, UNCITRAL, PCA Case No. 2009-04, Award on Jurisdiction 
and Liability, March 17, 2015, at paras. 6-26, 220, 362, 385, and 590-594, http://
www.italaw.com/sites/default/files/case-documents/italaw4212.pdf. William 
Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and 
Bilcon of Delaware, Inc. v. Government of Canada, UNCITRAL, PCA Case No. 
2009-04, Dissenting Opinion of Professor Donald McRae, March 10, 2015, at para. 
51, http://www.international.gc.ca/trade-agreements-accords-commerciaux/
assets/pdfs/disp-diff/clayton-13.pdf. Paul Withers, “Nova Scotia Taxpayers May 
Be on Hook for NAFTA,” CBC News Canada, March 24, 2015, http://www.cbc.ca/
news/canada/nova-scotia/nova-scotia-taxpayers-may-be-on-hook-for-nafta-de-
feat-1.3006319. 

251	 TPP countries that do not already have an ISDS-enforced pact with the U.S. 
include: Australia, Brunei, Japan, Malaysia, New Zealand, and Vietnam. TTIP coun-
tries that do not already have an ISDS-enforced pact with the U.S. include: Austria, 
Belgium, Cyprus, Denmark, Finland, France, Germany, Greece, Hungary, Ireland, 
Italy, Luxembourg, Malta, the Netherlands, Portugal, Slovenia, Spain, Sweden, and 
the United Kingdom. This list does not include any of the fossil fuel firms that are 
not based in TPP or TTIP countries, but that could use the agreements to launch 
ISDS cases against the U.S. via their subsidiaries in TPP or TTIP countries. The 
TPP would allow a corporation based in a non-TPP country (e.g., China) to launch 
an ISDS case against a TPP country (e.g., the U.S.) via a subsidiary based in a 
TPP country (e.g., Vietnam), so long as the subsidiary had “substantial business 
activities” in that country (e.g., Vietnam) and had an investment in the country 
that was the target of the ISDS case (e.g., the U.S.). The 2012 U.S. Model Bilateral 
Investment Treaty, the de facto U.S. template for TTIP, includes the same provision. 
“Text of the Trans-Pacific Partnership,” New Zealand Ministry of Foreign Affairs 
and Trade, January 26, 2016, at Article 9.15, https://www.mfat.govt.nz/assets/_se-
curedfiles/Trans-Pacific-Partnership/Text/9.-Investment-Chapter.pdf. 2012 U.S. 
Model Bilateral Investment Treaty, U.S. Department of State, 2012, at Article 17, 
http://www.state.gov/documents/organization/188371.pdf.

252	 The primary source for this data on foreign-owned firms with subsidiar-
ies in the U.S. is Uniworld Online’s database on foreign-owned firms, extracted 
September 21, 2015, https://uniworldonline.com/. An array of corporate annual 
reports were used to update and supplement Uniworld’s database. 

253	 A corporation is included if Uniworld’s database and supplementary research 
find the parent firm as having business activities that fall into one of these 
categories of the North American Industry Classification System (NAICS): 213112: 
Support Activities for Oil and Gas Operations, 211111: Crude Petroleum and Natural 
Gas Extraction, 424720: Petroleum and Petroleum Products Merchant Wholesalers 
(except Bulk Stations and Terminals), 221210: Natural Gas Distribution, 237120: Oil 
and Gas Pipeline and Related Structures Construction, 424710: Petroleum Bulk 
Stations and Terminals, 211112: Natural Gas Liquid Extraction, 324110: Petroleum 
Refineries, 213111: Drilling Oil and Gas Wells, 332410: Power Boiler and Heat 
Exchanger Manufacturing, 486210: Pipeline Transportation of Natural Gas, 454310: 
Fuel Dealers, 221112: Fossil Fuel Electric Power Generation, 333132: Oil and Gas 
Field Machinery and Equipment Manufacturing, 486110: Pipeline Transportation of 
Crude Oil, 486910: Pipeline Transportation of Refined Petroleum Products, 213113: 
Support Activities for Coal Mining, 212112: Bituminous Coal Underground Mining, 
212113: Anthracite Mining, 212111: Bituminous Coal and Lignite Surface Mining, or 
423520: Coal and Other Mineral and Ore Merchant Wholesalers. Uniworld Online’s 
database on foreign-owned firms, extracted September 21, 2015, https://uniworl-
donline.com/.

254	 In some cases, Uniworld’s data do not account for the full spectrum of fossil 
fuel sectors in which a given parent corporation is doing business. Some of these 
gaps have been filled in this list via a review of corporate annual reports, though 
more gaps likely remain. Uniworld Online’s database on foreign-owned firms, 
extracted September 21, 2015, https://uniworldonline.com/.

255	 Annual sales data primarily come from Uniworld Online’s database on 
foreign-owned firms, extracted September 21, 2015, https://uniworldonline.com/. 
Corporate annual reports provided sales data for firms that did not appear in 
Uniworld’s database. 

256	 To be able to launch an ISDS case, a foreign investor typically must have an 
“investment” that qualifies under a pact’s definition of investment. The definition 
of investment in the TPP final text, and in the U.S. and European Commission 
proposals for TTIP, is extremely broad. The TPP defines “investment” as “every 
asset that an investor owns or controls, directly or indirectly, that has the char-
acteristics of an investment, including such characteristics as the commitment of 
capital or other resources, the expectation of gain or profit, or the assumption of 
risk.” It explicitly states that this includes “shares, stock and other forms of equity 
participation in an enterprise,” which means a corporation could launch a case 
against a policy affecting a firm in which it held a minority and/or indirect share. 
(Indeed, using the virtually identical and broad definition of “investment” in the 
U.S.-Central America Free Trade Agreement, a U.S. energy corporation named 
Tampa Electric Company won an ISDS case in 2013 against Guatemala’s decision 
to lower electricity rates even though its “investment” consisted of an indirect, 24 
percent share in Guatemala’s utility company.) The TPP definition of “investment” 
also explicitly includes “futures, options and other derivatives,” “intellectual 
property rights,” and “leases, mortgages, liens and pledges.” Nearly identical text 
can be found in the European Commission’s proposed investment text for TTIP 
and in the 2012 U.S. Model Bilateral Investment Treaty, the de facto U.S. investment 
template for TTIP. The TPP final text would even allow corporations that have 
made no “investment” in the U.S. to bring ISDS cases against U.S. policies, so 
long as they were “attempt[ing] to make” an investment. The 2012 U.S. Model 
Bilateral Investment Treaty includes the same provision. “Text of the Trans-Pacific 
Partnership,” New Zealand Ministry of Foreign Affairs and Trade, January 26, 
2016, at Article 9.1, https://www.mfat.govt.nz/assets/_securedfiles/Trans-Pacific-
Partnership/Text/9.-Investment-Chapter.pdf. “Transatlantic Trade and Investment 
Partnership: Chapter II – Investment,” European Commission, November 12, 2015, 
at 1, http://trade.ec.europa.eu/doclib/docs/2015/november/tradoc_153955.pdf. 
2012 U.S. Model Bilateral Investment Treaty, U.S. Department of State, 2012, at 
Article 1, http://www.state.gov/documents/organization/188371.pdf. Form 10-K, 
TECO Energy, Inc. and Tampa Electric Company, U.S. Securities and Exchange 
Commission, February 28, 2011, at 53, http://www.sec.gov/Archives/edgar/
data/96271/000119312511049482/d10k.htm. TECO Guatemala Holdings, LLC v. 
Republic of Guatemala, ICSID Case No. ARB/10/23, Award, December 19, 2013, 
at para. 780, http://www.italaw.com/sites/default/files/case-documents/ita-
law3035.pdf. 

257	 The list does not, for example, include these categories of the North 
American Industry Classification System (NAICS) as “fossil fuel sectors”: 333131: 
Mining Machinery and Equipment Manufacturing, 486990: All Other Pipeline 
Transportation, 333611: Turbine and Turbine Generator Set Units Manufacturing, 
324191: Petroleum Lubricating Oil and Grease Manufacturing, 324199: All 
Other Petroleum and Coal Products Manufacturing, 325110: Petrochemical 
Manufacturing, 325194: Cyclic Crude, Intermediate, and Gum and Wood Chemical 
Manufacturing, 447110: Gasoline Stations with Convenience Stores, and 447190: 
Other Gasoline Stations. Some of these categories actually include business ac-
tivities that would have been counted as core “fossil fuel sectors,” as they involve 
fossil fuel extraction, processing, bulk distribution, or fossil-fuel power production. 
However, these categories also include a number of non-fossil-fuel business activi-
ties and thus were excluded. 
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